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1988  Update:  North  Carolina 
School  Enrollment  Projections 


by  Charles  D.  Liner 


./J-ccording  to  the  most  recent  enrollment  projections  of 
the  Department  of  Public  Instruction,'  total  average  daily 
membership  (ADM)  in  the  state's  public  schools  will  in- 
crease about  1  percent  during  the  five-year  period  begin- 
)ning  with  the  1986-87  school  year  and  about  5.6  percent 
during  the  ten-year  period  beginning  the  same  year.  The 
projected  changes  vary  substantially  with  grade  level, 
however.  According  to  the  five-year  projections,  statewide 
ADM  will  increase  7.6  percent  in  the  elementary  grades 
but  will  fall  2.6  percent  in  grades  7  through  9  and  11.8  per- 
cent in  grades  10  through  12.  During  the  ten-year  period 
beginning  in  1986-87,  ADM  will  increase  11.7  percent  for 
the  elementary  grades  and  3.3  percent  for  grades  7  through 
9,  while  it  will  fall  7  percent  in  grades  10  through  12.  As 
explained  below,  many  units  can  expect  declining  enroll- 
ment in  elementary-grade  ADM,  and  the  majority  of  units 
can  expect  declining  enrollment  in  grades  7  through  9,  in 
grades  10  through  12,  and  in  total  enrollment. 

The  projected  increases  in  statewide  elementary  grade 
ADM  are  due  to  recent  increases  in  the  number  of  chil- 
dren bom.  These  increases  result  mainly  from  the  fact  that 
the  large  numbers  of  women  bom  during  the  last  years  of 
the  post-war  baby  boom  are  in  their  child-bearing  years. 


The  author  is  an  Institute  of  Government  faculty  member  who  specializes 
in  the  areas  of  public  finance,  including  public  school  finance. 

1.  The  projections  were  made  by  Evan  Sun  of  the  North  Carolina  Depart- 
ment of  Public  Instruction. 


The  number  of  births  in  North  Carolina  increased  by  8 
percent,  from  a  recent  low  of  82,485  in  1978  to  89,098  in 
1985.  However,  the  number  of  births  is  projected  to  re- 
main about  the  same  between  1986  and  1991.  During  the 
coming  years  the  number  of  women  in  the  prime  child- 
bearing  years  will  be  declining  because  of  the  "baby  bust" 
of  the  1960s  and  early  1970s,  and  therefore  the  recent  and 
projected  increases  in  elementary-grade  enrollments  are 
not  likely  to  continue.  For  example,  projected  statewide 
elementary-grade  ADM  is  projected  to  increase  only  2.8 
percent  from  1992-93  to  1996-97,  compared  with  a  pro- 
jected increase  of  5.5  percent  from  1988-89  to  1992-93. 
In  fact,  elementary-grade  ADM  could  fall  during  the  late 
1990s,  depending  on  the  rate  of  in-migration  by  women 
of  child-bearing  age  and  changes  in  birth  rates. 

Although  statewide  ADM  is  expected  to  increase 
slightly  during  the  next  decade,  most  of  North  Carolina's 
school  units  can  expect  falling  total  enrollment  during  that 
time.  Table  1  shows  the  number  of  units  that  can  expect 
increases  and  decreases  in  enrollments  over  five-  and  ten- 
year  periods  beginning  with  the  1986-87  school  year.  The 
projected  percentage  changes  for  individual  units  are  shown 
by  grade  level  in  Table  2. 

As  Table  1  shows,  77.5  percent  of  North  Carolina's 
140  school  units  had  declines  in  total  ADM  in  the  four- 
year  period  ending  in  1986-87.  During  the  subsequent  five 
years,  63.6  percent  of  the  school  units  are  expected  to  have 
declines  in  total  ADM;  during  the  ten-year  period  follow- 
ing 1986-87,  58.6  percent  are  expected  to  have  declines  in 
total  enrollment.  But  for  most  of  the  units  that  can  expect 
falling  total  ADM,  the  declines  will  be  moderate. 


Figure  1 

Actual  and  Projected  Changes  in  Statewide 

Average  Daily  Membership  (ADM),  1982-83  through  1996-97 


Actual     Projected 
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Although  statewide  elementary-grade  ADM  is  pro- 
jected to  rise  moderately  during  the  next  decade,  57  units 
(40.7  percent)  can  expect  declines  in  elementary-grade 
ADM  during  the  five-year  period  beginning  in  1986-87. 
In  40  of  those  units,  however,  the  declines  will  be  less  than 
5  percent.  Of  the  83  units  that  can  expect  increases  in 
elementary-grade  ADM,  the  increases  will  be  greater  than 
10  percent  in  30  units  and  greater  than  15  percent  in  16 
units.  Thirty  of  the  units  will  have  increases  in  elementary- 
grade  ADM  of  less  than  5  percent.  During  the  ten-year 
period  following  1986-87,  61  units  (43.6  percent)  will  have 
declines  in  elementary-grade  ADM.  However,  46  of  the 
79  units  that  are  expected  to  have  increased  ADM  in  these 
grades  can  expect  those  increases  to  equal  10  percent  or 
more,  and  29  of  them  can  expect  increases  of  15  percent 
or  more. 

A  total  of  104  units  (74.3  percent)  can  expect  declin- 
ing ADM  in  grades  7  through  9  during  the  five-year  peri- 
od beginning  1986-87,  and  84  units  (60  percent)  can  expect 
declining  ADM  in  those  grades  during  the  ten-year  peri- 
od beginning  in  1986-87.  ADM  in  grades  10  through  12 


will  fall  in  130  units  (92.9  percent)  during  the  five-year 
period  beginning  1986-87.  Only  two  units  are  expected  to 
have  increases  of  5  percent  or  more,  and  94  units  can  ex- 
pect declines  of  10  percent  or  more  (24  units  are  expected 
to  have  declines  of  20  percent  or  more).  During  the  ten- 
year  period  after  1986-87,  114  units  (81.4  percent)  can  ex- 
pect declines  in  ADM  in  grades  10  through  12.  Only  13 
units  can  expect  increases  of  5  percent  or  more,  and  78 
units  can  expect  declines  of  10  percent  or  more. 

In  summary,  during  the  next  decade  moderate  increases 
in  statewide  elementary-grade  ADM  will  be  offset  by 
moderate  decreases  in  statewide  high  school  ADM,  the 
net  result  being  relatively  small  increases  in  total  statewide 
ADM  in  grades  K  through  12.  Although  some  units  can 
expect  substantial  increases  in  ADM,  particularly  in  the 
elementary  grades,  and  the  majority  of  units  can  expect 
some  increase  in  elementary-grade  ADM,  the  majority  of 
units  are  expected  to  have  declining  enrollments  in  grades  ( 
7  through  9,  in  grades  10  through  12,  and  in  total  en- 
rollments. 


) 


Tkble  1 

Summary  of  Percentage  Changes  in  Actual  and  Projected 

Average  Daily  Membership  (ADM)  in  140  North  Carolina  School  Units 


Number  of  units  with  percentage  change 

Actual 

changes  in 

total  ADM, 

1982-83 

1986-87* 

Projected  change  in  ADM  by  grad 

e  level 

1986-87  to  1991-92 

1986-87  to  1996-97 

Percentage 
change 

K-6 

7-9             10-12            K-12 

K-6 

7-9 

10-12 

K-12 

Increase 
15%  or  more 
10%  to  15% 
5%  to  10% 
0%  to    5% 

Decrease 
0%  to    -5% 
-5%  to  -10% 
-10%  to -15% 
-15%  to -20% 
-20%  or  more 

Percentage  of 
units  with 
projected  lower 
ADM 

10 
19 

56 
43 
8 
0 
0 

77.5% 

16 

14 
23 
30 

40 
13 
4 
0 
0 

40.7% 

4                    0                   3 
4                     1                   3 
8                     1                  14 
20                    8                 31 

37  11                 37 

38  25                46 
17                  45                  6 

8                  25                  0 
4                  24                  0 

74.3%            92.9%          63.6% 

29 
17 
18 
15 

27 
21 
9 

3 

1 

43.6% 

16 
7 
17 
16 

13 
17 
29 
17 
8 

60.0% 

4 
3 
6 
13 

14 
22 
27 
25 
26 

81.4% 

13 
17 
12 
16 

19 
39 
14 
10 
0 

58.6% 

Source:  Table  2 
^Based  on  138  ui 


Figures  for  the  Rockingham  County  and  Western  Rockingham  districts  do  not  reflect  normal  enrollment  changes. 


Table  2 
Actual  and  Projected  Changes  in  Average  Daily  Membership  (ADM) 


Projected  change  ui  ADM  by  grade  level 

Actual 

1982-83 

to 

1986-87 

1986-87  to  1991-92 

1986-87  to  1996-97 

Unit 

K-6 

7-9             10-12            K-12 

K-6               7-9            10-12 

K-12 

Alamance 

-6.8% 

18.9% 

-6.5%          -19.0%            3.2% 

26.7%           12.8%           -9.3% 

14.3% 

Burlington 

-9.6 

3.5 

-7.8              -28.1              -7.2 

11.1              -7.4            -33.0 

-4.6 

Alexander 

-5.0 

2.5 

-13.8              -12.1              -4.6 

1.3            -10.3            -13.7 

-4.7 

Alleghany 

-5.3 

-5.8 

-13.7              -12.8              -9.4 

-14.2            -18.1            -14.6 

-15.2 

Anson 

-1.6 

-10.0 

-1.7                -8.7              -7.7 

-14.7            -13.6            -15.5 

-14.6 

Ashe 

-5.7 

-11.0 

-3.4              -16.4            -10.3 

-23.4            -16.1            -16.3 

-19.9 

Avery 

-9.1 

-0.6 

-12.0              -27.3              -9.5 

-2.8            -15.0            -30.0 

-12.0 

Beaufort 

-3.9 

-9.5 

-3.7              -11.3              -8.3 

-13.2            -16.3            -20.3 

-15.2 

Washmgton  City 

0.2 

-7.6 

4.6              -11.4              -5.5 

-11.5            -10.3              -5.9 

-9.7 

Bertie 

-3.9 

1.8 

-1.4                  1.5                1.1 

-3.6               2.6              -3.6 

-1.9 

Bladen 

-5.1 

-7.7 

-9.0              -15.0              -9.3 

-12.4            -21.3            -16.4 

-15.2 

Brun.swick 

5.6 

19.7 

-3.2                -2.6               9.1 

34.8              13.3               0.8 

22.1 

Buncombe 

-3.0 

9.3 

-3.3              -15.5               0.5 

12.7               4.7              -9.4 

5.6 

Asheville 

-6.0 

4.1 

-0.9              -17.3              -1.4 

6.3               0.5            -15.0 

0.7 

4  n  SCHOOL  LAW  BULLETIN 
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Projected  change  in  ADM  by  grad 

i  level 

Actual 

changes  in 
total  ADM, 

1986-87  to  1991-92 

1986-87  to  1996-97 

1982-83 
to 

Unit 

1986-87 

K-6 

7-9 

10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Burke 

-4.5 

-0.7 

-7.5 

-17.7 

-6.1 

-0.9 

-12.8 

-16.0 

-7.1 

Cabarrus 

-2.4 

16.3 

0.1 

-17.8 

4.5 

22.9 

15.7 

-8.8 

13.9 

Kannapolis 

-10.6 

1.1 

-9.1 

-22.0 

-6.3 

7.0 

-11.4 

-29.2 

-5.4 

Caldwell 

-7.4 

1.5 

-9.3 

-18.3 

-5.1 

2.0 

-12.1 

-17.4 

-5.4 

Camden 

-10.6 

-2.0 

-6.6 

-29.1 

-9.1 

4.4 

-20.1 

-22.5 

-7.5 

Carteret 

6.0 

17.6 

3.2 

-8.5 

8.9 

21.7 

24.4 

2.3 

18.5 

Caswell 

-7.6 

-5.8 

-3.1 

-8.4 

-5.5 

-6.1 

-9.2 

-19.5 

-9.7 

Catawba 

-1.6 

5.2 

-6.8 

-10.6 

-1  3 

7.5 

-3.0 

-10.3 

0.9 

Hickory 

-3.5 

5.5 

-15.8 

-11.6 

-3.7 

9.1 

-8.8 

-15.6 

-0.9 

Newton 

-5.0 

3.8 

2.0 

-9.4 

1.0 

8.0 

5.5 

-12.1 

3.4 

Chatham 

-3.7 

9.6 

-6.4 

-20.7 

-1.0 

14.7 

0.2 

-14.5 

4.7 

Cherokee 

-2.4 

-2.5 

-9.0 

-4.0 

^.5 

-10.3 

-7.8 

-9.8 

-9.5 

Chowan 

0.0 

0.5 

10.3 

-5.7 

1.4 

5.5 

-3.0 

1.3 

2.6 

Clay 

-1.6 

-4.7 

-9.6 

-13.9 

-8.0 

-12.1 

-16.4 

-12.4 

-13.2 

Cleveland 

-7.2 

-4.5 

-5.4 

-13.3 

-6.6 

-3.7 

-13.6 

-18.8 

-9.4 

Kings  Mountain 

-9.9 

^.8 

-21.8 

-8.7 

-9.8 

-3.8 

-24.9 

-25.3 

-13.4 

Shelby 

-8.8 

-2.4 

2.6 

-16.8 

-4.5 

-0.3 

-1.0 

-20.3 

-5.7 

Columbus 

-2.6 

-1.9 

-3.9 

-1.0 

-2.2 

-7.1 

-6.2 

0.4 

-5.3 

Whiteville 

-3.6 

-1.4 

6.7 

-14.4 

-2.1 

-6.2 

2.0 

-7.2 

-4.3 

Craven 

6.6 

7.8 

4.1 

2.5 

6.1 

11.6 

9.9 

8.8 

10.7 

Cumberland 

0.5 

9.4 

-2.1 

-11.8 

2.2 

11.4 

7.9 

-7.5 

6.5 

Currituck 

1.0 

25.8 

5.1 

-7.9 

14.2 

39.9 

30.1 

6.7 

31.1 

Dare 

24.5 

46.9 

35.1 

14.6 

37.2 

70.2 

94.5 

82.7 

78.6 

Davidson 

-1.2 

13.0 

-1.5 

-13.9 

3.2 

19.7 

6.7 

-3.5 

11.0 

Lexington 

-9'7 

5.4 

-23.8 

-30.0 

-9.2 

11.5 

-22.5 

-34.6 

-6.8 

Thomasville 

-11.9 

-7.7 

-13.8 

-22.0 

-12.1 

-3.7 

-26.7 

-30.8 

-15.3 

Davie 

-2.9 

-0.5 

-2.2 

-11.2 

-3.2 

0.2 

-5.2 

-12.5 

-3.9 

Duplin 

-4.7 

-1.9 

-7.6 

12.3 

-5.4 

-2.3 

-12.7 

-17.1 

-7.9 

Durham 

5.3 

20.6 

5.2 

-6.2 

10.5 

35.2 

22.8 

6.5 

25.2 

Durham  City 

-2.0 

9.1 

-0.1 

-19.9 

2.3 

17.9 

1.1 

-11.0 

9.2 

Edgecombe 

-7.3 

-1.7 

-10.0 

-20.8 

-7.4 

-1.9 

-15.9 

-24.4 

-9.7 

Tarboro 

-2.2 

-2.0 

8.7 

-9.7 

-1.0 

-3.4 

-0.6 

-5.9 

-3.1 

Forsyth 

-2.7 

8.5 

-4.4 

-14.4 

0.4 

14.0 

1.5 

-11.6 

5.2 

Franklin 

2.5 

15.9 

-1.2 

2.0 

8.6 

27.7 

10.8 

17.8 

21.1 

Franklington 

-0.7 

11.9 

-16.8 

-3.7 

0.3 

23.3 

-10.4 

1.5 

9.0 

Gaston 

-5.2 

3.8 

-15.8 

-15.3 

-5.3 

6.7 

-13.1 

-17.5 

-3.6 

Gates 

-1.7 

20.6 

4.0 

-20.4 

7.0 

31.9 

23.0 

-4.4 

21.2 

Graham 

-10.2 

-10.1 

-0.6 

-19.2 

-9.7 

-18.8 

-12.0 

-21.6 

-17.7 

Granville 

0.0 

14.1 

-1.1 

-13.2 

3.9 

29.1 

5.4 

-6.8 

14.7 

Greene 

-7.3 

-3.3 

-16.7 

-3.8 

-6.5 

-7.8 

-13.8 

-15.6 

-10.5 

Guilford 

-0.9 

10.9 

-1.8 

-16.5 

1.1 

15.9 

7.2 

-9.1 

7.7 

Greensboro 

-8.4 

2.6 

-7.8 

-19.7 

-4.9 

6.3 

-8.7 

-20.6 

-3.4 

High  Point 

-9.1 

3.5 

-9.0 

-20.9 

-4.3 

7.5 

-9.3 

-23.0 

-2.7 

Halifax 

-7.2 

-4.9 

-8.0 

2.3 

-4.3 

-9.7 

-14.0 

4.1 

-8.2 

Roanoke  Rapids 

4.0 

13.4 

3.1 

-7.1 

6.4 

7.6 

19.5 

14.9 

12.0 

Weldon 

-9.4 

1.2 

-5.2 

-8.7 

-2.3 

-5.2 

-0.3 

-3.2 

Harnett 

0.5 

11.7 

-t.5 

-0.6 

5.4 

20.9 

6.1 

-1.4 

12.8 

Haywood 

-9.8 

0.2 

-11.5 

-18.4 

-7.2 

3.6 

-12.7 

-22.9 

-7.0 

Henderson 
Hcndersonville 

-1.1 
^.7 

9.6 
15.4 

-4.8 
-14.8 

-10.4 
-7.4 

1.5 
2.0 

13.0 
19.9 

4.3 
3.9 

-5.7 
-1.2 

6.6 
10.2 

Hertford 

-5.6 

1.8 

-9.6 

-9.2 

-3.4 

-2.1 

-6.9 

-10.6 

-5.0 

Hoke 

5.4 

-0.7 

-0.8 

3.7 

0.1 

1.6 

-4.6 

-0.6 

-0.3 

Table  2— Continued 
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Projected  change  in  ADM  by  grade 

level 

Actual 

changes  in 

total  ADM, 

1982-83 

to 

1986-87  to  1991-92 

1986-87  to  1996-97 

Unit 

1986-87 

K-6 

7-9 

10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Hyde 

-7.6 

-2.6 

-15.6 

-26.1 

-12.2 

-15.2 

-14.3 

-25.8 

-18.0 

Iredell 

5.6 

12.2 

-0.7 

-11.0 

3.9 

15.1 

8.3 

2.4 

10.6 

Mooresville 

-9.9 

4.3 

-6.2 

-11.6 

-1.8 

7.6 

0.2 

-11.8 

1.5 

Statesville 

-14.0 

-3.3 

-28.8 

-17.5 

-12.8 

0.5 

-29.5 

-38.9 

-16.1 

Jackson 

-1.7 

-3.5 

-7.1 

-9.7 

-5.7 

-9.6 

-7.7 

-14.9 

-10.2 

Johnston 

-0.2 

4.8 

0.8 

-6.4 

1.5 

9.6 

-^.3 

-8.3 

4.5 

Jones 

-9.0 

-1.2 

-7.4 

-22.2 

-7.1 

-0.4 

-12.0 

-30.2 

-9.4 

Lee 

1.5 

12.8 

4.6 

-13.2 

5.5 

15.9 

17.0 

-0.5 

12.6 

Lenoir 

-0.6 

-3.5 

-7.9 

-6.3 

-5.0 

-8.2 

-11.6 

-6.4 

-8.5 

Kinston 

-2.6 

-8.4 

-13.2 

-2.6 

-8.1 

-13.7 

-22.0 

-6.6 

-13.9 

Lincoln 

1.0 

3.8 

-0.8 

-14.9 

-1.6 

6.0 

-0.3 

-8.2 

1.2 

Macon 

-4.2 

6.9 

2.8 

-21.2 

-0.6 

7.1 

7.0 

-10.8 

2.9 

Madison 

-4.8 

-0.7 

-7.8 

-14.5 

-5.4 

-6.2 

-5.7 

-19.3 

-8.8 

Martin 

-7.6 

-2.5 

-12.5 

-10.1 

-6.6 

-3.6 

-17.6 

-17.2 

-10.1 

McDowell 

-8.7 

-6.2 

-21.3 

-12.3 

-11.6 

-7.2 

-27.9 

-25.7 

-16.8 

Mecklenburg 

1.8 

19.4 

3.0 

-13.9 

8.0 

30.3 

21.7 

0.2 

21.3 

Mitchell 

-4.0 

8.6 

2.7 

-17.3 

1.2 

9.2 

8.6 

-10.4 

4.5 

Montgomery 

-0.5 

-1.4 

-2.1 

-13.8 

-3.9 

-4.9 

-4.4 

-15.4 

-6.6 

Moore 

-0.4 

5.5 

2.3 

-3.4 

2.9 

3.0 

10.7 

4.3 

5.2 

Nash 

2.9 

7.8 

2.6 

-0.5 

4.8 

10.1 

9.6 

5.5 

9.0 

Rocky  Mount 

-12.6 

0.9 

-16.4 

-25.1 

-9.2 

6.1 

-17.5 

-32.5 

-8.5 

New  Hanover 

-1.4 

7.0 

0.8 

-15.1 

0.4 

10.5 

3.6 

-5.6 

5.1 

Northampton 

-8.6 

-0.6 

-6.1 

-21.7 

-6.6 

-6.3 

-8.1 

-19.4 

-9.6 

Onslow 

14.0 

33.2 

18.9 

6.8 

24.5 

44.4 

61.6 

42.4 

47.6 

Orange 

1.5 

10.7 

5.1 

-12.1 

4.3 

17.6 

15.2 

-4.7 

12.0 

Chapel  Hill- 

6.1 

17.4 

22.0 

-17.7 

9.2 

25.8 

37.4 

6.9 

23.2 

Carrboro 

Pamlico 

-2.6 

15.4 

-1.1 

-14.1 

5.1 

23.8 

9.5 

-6.1 

13.9 

Pasquotank 

1.1 

11.0 

12.3 

-13.2 

6.2 

10.6 

23.2 

3.9 

12.0 

Pender 

2.7 

9.4 

-l.I 

-5.9 

3.5 

13.5 

5.4 

10.4 

10.7 

Perquimans 

7.2 

12.4 

37.4 

-13.3 

12.8 

20.4 

38.6 

16.3 

23.6 

Person 

-1.7 

-3.2 

^.5 

-8.2 

-4.6 

-2.8 

-12.7 

-9.3 

-6.7 

Pitt 

3.3 

8.8 

8.4 

-2.8 

6.5 

13.0 

15.3 

6.3 

12.3 

Polk 

-14.9 

-0.2 

-14.2 

-16.2 

-6.8 

-6.4 

-19.9 

-10.8 

-10.9 

Tryon 

8.0 

5.0 

-11.9 

-20.2 

-6.6 

-6.9 

-6.2 

0.6 

-4.7 

Randolph 

-1.4 

13.0 

-0.7 

-11.6 

4.6 

25.1 

5.3 

-4.2 

14.0 

Asheboro 

-4.6 

21.2 

-6.6 

-20.9 

5.1 

33.9 

13.3 

-10.5 

18.8 

Richmond 

-5.3 

-5.2 

-9.7 

-10.1 

-7.2 

-9.6 

-17.5 

-12.7 

-12.0 

Robeson 

-0.4 

-1.6 

-7.2 

0.5 

-2.7 

-3.9 

-10.0 

-2.6 

-5.2 

Fairmont 

-7.6 

-13.0 

-4.7 

-18.2 

-11.5 

-14.9 

-19.8 

-33.2 

-19.3 

Lumberton 

-9.0 

1.3 

-17.8 

-16.4 

-7.1 

-0.4 

-14.5 

-22.4 

-8.5 

Red  Springs 

-2.1 

-3.4 

-13.5 

-6.3 

-6J 

-3.4 

-18.8 

-17.3 

-9.9 

Saint  Pauls 

-4.2 

-1.9 

11.5 

-14.6 

-1.3 

-4.3 

5.0 

-11.7 

-3.6 

Rockingham 

3.1 

-12.6 

-16.7 

-4.9 

4.7 

-12.4 

-19.4 

-t.6 

Eden 

-10.2 

3.1 

-14.6 

-22.3 

-6.7 

4.6 

-12.2 

-27.7 

-6.5 

Western 

0.2 

-16.1 

-24.2 

-9.4 

1.9 

-16.4 

-28.9 

-9.7 

Rockingham 

Reidsville 

-8.5 

-2.6 

-7.3 

-14.2 

-6.1 

0.8 

-14.9 

-18.3 

-7.0 

Rowan 

0.1 

8.3 

7.4 

-11.4 

3.8 

12.9 

10.5 

1.9 

10.0 

Salisbury 

-0.4 

14.4 

-6.6 

-23.0 

0.5 

19.7 

6.4 

-10.7 

9.1 

Rutherford 

-5.0 

-1.9 

-7.3 

-11.3 

-5.2 

-0.7 

-12.4 

-15.0 

-6.6 

Sampson 

-7.2 

-11.5 

-2.1 

3.8 

-6.0 

-18.1 

-14.5 

-8.1 

-15.0 
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Table  2— Continued 


Projected  change  in  ADM  by  grade  level 

Actual 

changes  in 

total  ADM, 

1982-83 

to 

1986-87  to  1991-92 

1986-87  to  1996-97 

Unit 

1986-87 

K-6 

7-9 

10-12            K-12 

K-6               7-9 

10-12 

K-12 

Clinton 

-3.8 

-2.4 

-1.8 

-12.2              ^.0 

-8.5              -6.9 

^.8 

-7.1 

Scotland 

-1.4 

-5.0 

-9.0 

1.2              -4.4 

-7.0            -13.7 

-7.8 

-8.4 

Stanly 

-2.0 

7.7 

-6.5 

-17.2              -1.0 

12.0              -2.4 

-13.1 

3.1 

Albemarle 

-8.0 

4.8 

-0.2 

-22.7              -2.8 

9.8              -2.0 

-19.2 

0.1 

Stokes 

-3.2 

5.7 

-12.4 

-11.8              -2.7 

7.4              -5.5 

-14.0 

-0.6 

Suny 

-5.9 

-5.3 

-7.9 

-12.1              -7.4 

-6.8            -15.7 

-18.3 

-11.6 

Elkin 

-8.7 

1.5 

-13.0 

-25.9              -9.0 

-1.2            -15.4 

-20.6 

-9.7 

Mount  Airy 

^.3 

1.0 

8.5 

-11.0               0.4 

-0.6               5.3 

-1.7 

0.7 

Swain 

0.5 

-0.4 

-3.3 

-16.5              -t.6 

-7.2              -4.5 

-14.6 

-8.1 

Transylvania 

-5.8 

0.9 

-9.5 

-3.7              -2.7 

0.2              -3.8 

-16.9 

-1.6 

Tyrrell 

3.5 

0.7 

0.6 

-8.7              -1.2 

-3.2               3.5 

0.7 

-0.9 

Union 

-2.2 

5.9 

^.3 

-7.0               0.8 

10.1               0.2 

-6.9 

4.2 

Monroe 

-5.2 

-3.6 

-9.3 

-14.0              -6.7 

-0.8            -16.1 

-20.7 

-8.2 

Vance 

-1.5 

7.5 

^.9 

-15.5              -0.3 

10.3              -0.2 

-11.3 

3.2 

Wake 

8.0 

29.4 

11.3 

-6.4              16.7 

48.7             41.1 

13.3 

38.2 

Warren 

-8.6 

-8.8 

3.0 

-11.4              -6.2 

-7.2            -15.5 

-14.3 

-10.8 

Washington 

^.4 

0.1 

2.4 

-13.0              -2.3 

-6.9               0.4 

-7.3 

-5.2 

Watauga 

-3.5 

14.5 

-3.2 

-22.5                1.7 

21.1              10.6 

-16.7 

9.8 

Wayne 

-1.4 

4.4 

0.5 

-7.3                1.2 

4.3               3.6 

^.1 

2.5 

Goldsboro 

-5.3 

-1.9 

-14.3 

-9.4              -5.8 

-2.4            -14.9 

-19.5 

-8.2 

Wilkes 

-5.1 

-1.6 

-9.6 

-20.6              -7.6 

-1.5            -14.5 

-22.0 

-9.1 

Wilson 

-4.7 

-1.7 

-4.3 

-12.8              -4A 

^.2              -8.9 

-10.5 

-6.3 

Yadkin 

-8.5 

0.3 

-9.6 

-11.1              ^.7 

2.5            -10.2    ■ 

-16.9 

-5.1 

Yancey 

-5.2 

-6.2 

-14.0 

-9.2              -8.7 

-8.9            -19.4 

-17.0 

-13.1 

Source:  N.C.  Department  of  Public  Instruction. 

Note:  Excluding  exceptional  students  in  self-contained  classrooms  and  trainable  mentally  iiandicapped  students  from  all  but  total  ADM. 


Liability  of  North  Carolina  Schools 

for  Injuries  During  Nonschool 

Hours 


by  Jennifer  Tumer-Egner 


*Jchool  officials  care  about  their  students'  safety  and  want 
to  protect  them  from  harm.  Understandably,  they  are  also 
concerned  about  the  school's  liability  and  their  own  lia- 
bility when  a  student  is  injured.  These  two  concerns  raise 
many  questions— among  them,  when  responsibility  for  su- 
pervising students  begins  and  ends  and  whether  a  school 
board,  principal,  or  teacher  will  be  liable  for  an  injury  to 
a  student  that  (1)  occurs  during  nonschool  hours  on  school 
property  or  (2)  occurs  before  or  after  an  off-campus  event. 
For  example,  how  long  before  classes  begin  should  school 
personnel  arrive?  Must  school  personnel  remain  on  cam- 
pus until  the  last  child  leaves  after  an  early  closing  because 
of  snow?  Would  the  school  board  be  liable  for  a  student's 
injury  that  results  from  a  fight  after  an  off-campus  school 
function  if  teachers  simply  did  not  see  the  fracas? 

These  are  troublesome  questions  because  the  poten- 
tial for  injury  to  students  in  these  and  similar  instances 
is  great,  yet  the  law  provides  no  absolute  answers  to  school 
officials  about  the  extent  of  their  responsibility  and  possi- 
ble liability.  What  is  clear  is  that  the  best  protection  against 
injuries  and  liability  is  careful  attention  to  safety  and  a 
sound  policy  for  supervision. 

No  North  Carolina  statutes  or  cases  specifically  ad- 
dress after-hours  supervision  of  students,  but  state  law  does 
provide  a  framework  for  examining  the  topic.  Also,  rul- 
ings of  courts  in  other  states  may  prove  enlightening.  In 
those  cases  injured  children  sued  their  school  system  and 


sometimes  individual  teachers,  alleging  that  their  injuries 
resulted  from  inadequate  supervision.  Their  contention  was 
that  school  authorities  must  supervise  pupils  to  some  degree 
even  while  classes  are  not  in  session.  Had  the  student  been 
properly  supervised,  they  said,  his  injury  would  not  have 
occurred.  Liability,  if  it  is  imposed  in  these  situations,  is 
based  on  a  finding  that  some  school  official  was  negligent. 

Negligence  is  "the  failure  to  exercise  that  degree  of 
care  for  the  safety  of  others  which  a  reasonably  prudent 
person  under  like  circumstances  would  exercise,  and  may 
consist  of  either  a  specific  act  or  a  feilure  to  act."'  If  some- 
one is  hurt  through  the  negligence  of  another,  the  injured 
person  is  entitled  to  compensation.  The  student  injured 
through  a  teacher's  negligence,  therefore,  could  sue  to 
obtain  compensation  for  the  harm  suffered. 

Compensation  (the  legal  term  is  damages)  is  designed 
to  place  the  injured  person  in  the  same  position  he  would 
have  been  in  if  no  injury  had  occurred.  Compensation  takes 
several  forms  in  personal-injury  negligence  cases.  Damages 
awards  may  include  enough  money  to  compensate  for  lost 
earning  capacity,  for  out-of-pocket  expenses,  and  for  pain 
and  suffering. 

This  article  first  examines  the  negligence  action  and  its 
application  to  supervision  before  and  after  regular  school 
hours  and  school-sponsored  extracurricular  activities.  It  then 


The  author  is  a  third-year  student  at  the  University  of  North  CaroHna  at 
Chapel  Hill  School  of  Law.  She  is  a  law  clerk  at  the  Institute  of  Government. 


1.  Douglas  Punger,  "Torts  26,"  unpublished  manuscript  available  in  1988 
as  a  chapter  in  FAucalion  Law  in  North  Carolina  (Institute  of  Government), 
quoting  Strong's  North  Carolina  Index,  2d  ed.,  vol.  6,  s.  v.  "Negligence,"  §  1. 
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discusses  several  related  supervision  issues,  emphasizing 
methods  for  preventing  injuries  to  students  and  for  protect- 
ing schools^  from  being  found  liable. 

Elements  of  Negligence 

Remember  that  negligence  is  failure  to  do  what  a  rea- 
sonable person  would  do  under  similar  circumstances.  In 
North  Carolina,  liability  for  negligence  is  determined 
according  to  a  four-part  standard. 

I.  Duty.  Before  one  can  be  found  negligent,  he  must 
owe  a  duty  of  care  toward  the  injured  party.  By  "duty  of 
care,"  courts  mean  the  conduct  required  of  one  person  in 
dealing  with  another.  School  employees  have  a  duty  to  ex- 
ercise reasonable  care  on  behalf  of  students'  safety,  includ- 
ing warning  them  of  known  hazards  while  they  are  at 
school.^  In  some  ways  the  duty  is  similar  to  obligations 
owed  to  children  by  their  parents"  or  to  patients  by  health 
care  providers;  such  people  as  parents,  teachers,  and  health 
care  workers  have  a  responsibility  to  those  who  are  de- 
pendent upon  them.  Teachers'  concerns  are  not  identical 
with  those  of  parents  or  physicians,  of  course;  neither  must 
they  protect  students  as  a  parent  would  protect  his  child 
or  a  doctor  his  patient.  The  situations  are  only  somewhat 
analogous,  yet  they  illustrate  the  general  nature  of  school 
officials'  obligation  to  school  children.  The  extent  of  this 
obligation  is  important,  because  one  key  factor  in  deter- 
mining whether  school  personnel  will  be  held  liable  for 
a  student's  injury  is  whether  they  had  a  duty  to  protect  the 
child  when  the  injury  occurred. 


2.  Often  plaintiffs  in  cases  based  on  school-ground  injuries  sue  both  the 
school  board  and  the  individual  person  involved  in  the  incident  as  joint  defen- 
dants. Statutory  law  authorizes  school  boards  to  provide  employees  with  legal 
counsel  and  pay  the  full  amount  of  damages  assessed  against  them  if  they  are 
found  negligent,  (N.C.  Gen.  Stat.  §  115C^3  [1987]).  This  protection,  if  the  school 
board  chooses  to  extend  it,  covers  only  the  scope  of  the  person's  employment; 
thus  a  teacher  would  receive  no  assistance  from  the  school  board  in  a  lawsuit 
alleging  negligence  for  actions  unrelated  to  school  functions.  On-campus 
supervision  before  school  begins  falls  within  the  scope  of  the  teacher's  employ- 
ment, for  it  is  integral  to  the  primary  function  of  teaching:  but  accompanying 
a  child  on  a  purely  personal  outing  unrelated  to  school  does  not. 

School  employees  can  be  sued  individually,  independently  of  the  school 
board,  but  as  a  practical  matter  this  is  rare.  The  amount  of  compensation  is 
likely  to  be  rather  limited  when  only  the  individual  is  sued,  so  plaintiffs  usually 
proceed  directly  against  the  wealthier  entity— the  board. 

3.  Izard  v.  Hickory  City  Schools  Bd.  of  Educ.  68  N.C.  App.  625.  627,  315 
S.E.2d  756,  758  (1984). 

4.  See.  e.g..  Toure  v.  Board  of  Educ,  127  App.  Div.  2d  759,  512  N.Y.S.2d 
150  (1987)  (analogizing  the  school  board's  supervisory  duty  to  students  to  parental 
duty). 


2.  Breach.  A  person  who  has  a  duty  of  care  toward 
another  may  not  be  neglectful  of  that  other  person.  If  the 
person  to  whom  the  duty  is  owed  is  injured  and  sues  the 
one  who  had  the  duty  of  care,  the  court  will  inquire  whether 
the  duty  was  breached.  The  breach  inquiry  is  often  ex- 
pressed in  terms  of  "reasonably  prudent"  conduct— that 
is,  whether  the  person  with  the  duty  acted  as  a  reasonable 
person  of  ordinary  intelligence,  experience,  and  prudence 
would  have  acted  in  the  same  circumstances.  Breach  of 
duty  occurs  when  behavior  does  not  meet  that  standard. 
In  inquiring  into  breach  of  duty  the  court  examines  the  par- 
ticular facts  involved  to  discern  whether  the  teacher  or 
school  official  acted  reasonably  in  light  of  the  foreseeable 
risks  at  hand  (see  page  9).  Reasonableness  is  hard  to  mea- 
sure. Essentially  it  is  assessed  in  terms  of  whether  the  con- 
duct conformed  to  what  a  prudent  person  of  training  and 
experience  similar  to  the  training  and  experience  of  the  per- 
son with  the  duty  would  have  done  under  the  circumstances 
that  existed  when  the  incident  occurred. 

3.  Causation.  If  the  court  finds  a  breach  of  duty,  it 
considers  the  third  element  of  the  negligence  standard:  did 
this  breach  cause  the  injury?  Before  negligence  can  be  es- 
tablished, there  must  be  a  reasonably  close  causal  connec- 
tion between  the  breach  of  duty  and  the  injury.  Causation 
can  be  understood  in  terms  of  whether  the  injury  would 
have  occurred  without  the  defendant's  conduct.  If  the  in- 
jury resulted  from  the  breach  of  the  duty  of  care,  the  ele- 
ment of  causation  is  present. 

Suppose,  for  example,  that  two  students  accidentally 
collide  while  playing  soccer  in  a  physical  education  class 
and  that  one  child  sustains  a  serious  head  injury.  Assume 
that  all  students  had  been  instructed  in  playing  safely  and 
that  the  game  was  progressing  smoothly,  but  that  the  teacher 
had  remained  in  the  gym  rather  than  accompanying  the 
students  to  the  playing  field.  Although  the  teacher  may  well 
have  breached  the  duty  of  care  by  failing  to  supervise  his 
students,  probably  no  liability  would  be  found  because  the 
injury  occurred  in  the  normal  course  of  the  game  and  was 
not  caused  by  the  lack  of  supervision.  Presumably  the  col- 
lision would  have  occurred  even  if  the  teacher  had  been 
coaching  from  the  sidelines. 

But  what  if  the  game  had  not  been  going  well?  Sup- 
pose that  for  half  an  hour  the  students  had  been  verbally 
abusing  each  other.  At  last  tempers  flared,  play  halted, 
fighting  began,  and  a  student  suffered  a  skull  fracture  in 
the  affray.  In  this  situation  a  strong  argument  can  be  made 
that  the  teacher's  breach  of  duty  caused  the  injury.  Had 
the  teacher  been  with  the  class,  he  could  have  intervened 
when  trouble  first  began  to  brew,  calmed  the  students,  and 
prevented  escalation  of  the  conflict. 
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Suppose  instead  that  the  teacher  was  with  the  class 
all  the  time,  saw  the  two  students  collide,  and  knew  that 
one  of  them  was  dizzy,  indistinct  in  his  speech,  and  nause- 
ated. Still,  the  teacher  did  nothing  to  get  medical  care  for 
the  child.  Assume  that  the  child's  parents  took  him  to  the 
doctor  immediately  after  school  (but  several  hours  after 
the  accident).  If  the  delay  in  obtaining  care  led  to  more 
damage  than  would  have  resulted  had  treatment  begun  im- 
mediately, the  parents  should  be  able  to  prove  that  the  ad- 
ditional effects  of  the  initial  injury  were  caused  by  the 
teacher's  breach  of  the  duty  to  summon  help  in  an 
emergency. 

4,  Injury.  The  final  inquiry,  for  purposes  of  estab- 
lishing liability,  focuses  on  the  plaintiff.  In  order  to  pre- 
vail against  the  allegedly  negligent  party,  the  plaintiff  must 
prove  actual  injury  or  loss  from  the  alleged  negligence. 
Injuries  may  include  physical  harm  or  psychological  trauma 
and  severe  emotional  distress.' 


Applying  the  Elements 
of  Negligence 

A  Duty  to  Supervise 

When  a  child  is  injured  either  before  or  after  regular 
school  hours  or  a  school  activity,  the  first  question  in  de- 
termining whether  the  school  was  negligent  is  whether 
school  officials  have  a  duty  of  care  to  students  during  these 
times.  No  North  Carolina  case  has  directly  addressed  this 
problem,  but  a  North  Carolina  court  might  well  find  such 
a  duty  if  the  issue  ever  arises.  One  important  factor  in  that 
finding  would  be  whether  the  injury  to  the  smdent  was  fore- 
seeable; that  is,  given  past  experiences  and  knowledge  of 
what  really  happens  before  and  after  school,  what  events 
should  a  school  employee  reasonably  anticipate?  The  an- 
swer to  this  question  is  critical  to  determining  the  extent 
of  the  school's  duty.  In  North  Carolina  the  duty  to  super- 
vise is  tied  to  the  foreseeability  of  harm.  In  James  v. 
Charlotte-Mecklenburg  Board  of  Education!'  the  North 
Carolina  Court  of  Appeals  considered  whether  there  was 
a  duty  to  remain  with  one's  class  at  all  times.  A  sixth-grade 
teacher  left  her  students  alone  in  the  classroom  while  she 
finished  her  lunch.  When  two  students  "sword  fought"  with 
pencils  during  the  teacher's  absence,  a  pencil  flew  across 


the  room,  struck  a  child  in  the  eye,  and  blinded  her.  The 
court  held  that  the  teacher  had  no  duty  to  supervise  her 
class  at  all  times  during  the  school  day  because  under  those 
circumstances,  involving  relatively  mature  children  in  their 
own  classroom,  it  was  not  foreseeable  that  such  an  accident 
would  occur. 


Schools  and  school 
personnel  can  best 
protect  their  students 
from  injury  and  pro- 
tect themselves  from 
liability  by  developing 
and  following  a  well- 
conceived  plan  of 
supervision  for  a  rea- 
sonable period  before 
and  after  school 


Decisions  of  courts  in  other  states  indicate  that  there  is 
a  duty  to  supervise  students  during  nonschool  hours  in  cer- 
tain circumstances.  These  courts  have  generally  found 
that  school  officials  have  a  duty  to  supervise  students  who 
arrive  on  campus  before  classes  begin  but  not  necessarily 
a  duty  to  supervise  those  who  remain  on  the  campus  after 
school  has  been  dismissed  and  the  buses  are  on  their  way. 

The  New  Jersey  Supreme  Court  held  a  school  board 
and  a  middle  school  principal  liable  for  the  injuries  sus- 
tained by  a  nine-year-old  on  school  grounds  before  school 
officially  opened  at  8:15  a.m.^  A  few  minutes  after  the  child 
arrived  at  school  around  8:00  he  was  struck  in  the  eye  by 
a  paper  clip  shot  from  a  rubber  band  by  an  older  boy. 
Although  school  officials  argued  that  they  had  no  super- 
visory responsibilities  before  8:15,  the  court  said  that  it 
was  reasonable  for  students  to  begin  arriving  at  8:00.  "[I]t 
cannot  in  any  fair  sense  be  said  that .  .  .  legal  responsibil- 
ity began  only  upon  the  opening  of  the  classrooms  at  8:15 
A.M.  Obviously  the  students  would  be  expected  to  and  could 


5.  Strong's  North  Carolina  Index.  3d  ed.,  vol.  6,  s.v.  "Damages,"  S 

6.  60  N.C.  App.  642,  300  S.E.2d  21  (1983).  hereafter  cited  as  Jamex. 


1.  Titus  V.  Lindberg.  49  N.J.  66.  228  A.2d  t5  (1967),  hereafter  cited  as  Titus. 
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properly  come  to  the  school  grounds  during  some  short 
period  before  the  classrooms  actually  opened."'  The  court 
held  that  the  principal  and  the  school  board  had  a  duty 
to  suf)ervise  the  students  at  the  time  the  injury  occurred 
and  had  not  fulfilled  that  duty. 

Other  courts  have  reached  similar  conclusions  con- 
cerning injuries  incurred  on  school  grounds  before  class- 
es begin.  A  California  court  held  a  school  district  liable 
for  the  death  of  a  ten-year-old  as  the  result  of  a  game  called 
"blackout"  played  on  school  grounds  shortiy  before  school 
began.'  The  object  of  the  game  was  to  render  the  player 


Figure  1 

Course  of  a  Negligence  Action  Brought  by  a  Student 

for  Injuries  Sustained  Before  or  After  School 


Did  the  school  board  or  educator 
owe  the  student  a  duty,  based  on  the 
foreseeability  of  injury,  to  supervise 
when  classes  were  not  in  session? 


Did  the  school  board  or  educator 
fulfill  this  duty  by  acting 
reasonably  in  light  of  the 
surrounding  circumstances? 


Defendant  wins 


Yes 


Defendant  wins 


Did  the  failure  to  act  reasonably 
cause  the  student's  injury? 
(Would  the  injury  have  been  avoided  but 
for  the  breach  of  supervisory  duty?) 


Was  the  student  actually  injured? 


Defendant  wins 


Yes 

Plaintiff  wins 

(Damages  awarded  unless  defendant 

succeeds  with  defense  of  contributory  negligence. 

superseding  cause,  or  assumption  of  risk.) 


8.  Titus  at  75,  228  A.2d  at  69. 

9.  Tymkowicz  v.  San  Jose  Unified  School  Dist.,  151  Cal.  App.  2d  517  312 
P.2d  388  (1957). 


unconscious  by  tightly  squeezing  his  chest  while  he  held 
his  breath.  The  child  in  this  case  fell  down  when  released, 
struck  his  head,  and  died  later  that  day.  In  holding  the 
school  district  liable  because  there  were  no  sup)ervisors 
on  the  playground,  the  court  indicated  that  it  had  a  duty 
to  supervise  properly  before  regular  school  hours  com- 
menced. 

The  Supreme  Court  of  Washington  agreed  that  a  school 
had  a  duty  to  take  reasonable  precautions  to  see  that  the 
grounds  were  safe  before  classes  began.'"  In  one  case  an 
aerial  radio  wire  was  temporarily  installed  across  the  school 
grounds  to  carry  an  entertainment  program  at  a  Friday  night 
PTA  meeting.  By  the  following  Monday  morning,  the  wire 
had  partially  fallen  down.  An  eleven-year-old  arrived  at 
school  around  8:30  a.m.,  pulled  the  wire  down,  and 
received  an  electrical  shock.  Classes  did  not  begin  until 
9:00,  but  the  principal  was  held  liable  for  not  supervising 
the  grounds  before  school  in  order  to  ensure  safety. 

Whether  there  is  a  duty  to  supervise  students  after  the 
school  day  closes  is  less  clear.  Several  older  cases  hold 
that  no  such  duty  exists,  at  least  not  when  students  are  not 
known  to  be  in  danger.  When  school  playgrounds  were 
opened  after  classes  for  neighborhood  children  and  no 
known  hazardous  conditions  were  present,  two  New  York 
courts  refused  to  impose  a  duty  to  supervise."  In  a  New 
Jersey  case  the  court  found  the  local  board  of  education 
not  liable  for  injuries  sustained  in  a  game  played  after 
school  on  the  basketball  court  in  a  school  gymnasium; 
though  it  made  the  gym  available  to  the  city  recreation 
department  after  school  hours,  the  board  had  no  duty  to 
supervise.' 2  Behind  these  decisions  is  the  rationale  that  hav- 
ing opened  these  fecilities  solely  to  benefit  children,  school 
officials  should  not  be  required  also  to  provide  adult  su- 
pervision. The  present  validity  of  these  cases  is  uncertain; 
the  New  York  decisions  are  old,  and  the  New  Jersey  case 
appears  to  rest  entirely  on  the  particular  fact  that  control 
of  the  gymnasium  had  been  turned  over  to  the  city  recrea- 
tion department.'^ 


10.  Rice  V.  School  Dist.  140  Wash.  189,  248  P.  388  (1926). 

11.  Kantor  v.  Board  of  Educ,  251  App.  Div.  454,  296  N.Y.S.  516  (1937); 
Diele  v.  Board  of  Educ,  08  N.Y.S.2d  766,  affd.  1  App.  Div.  2d  676,  146  N.Y.S.2d 
511  (1955);  Hill  v.  Board  of  Educ,  18  App.  Div.  2d  953,  237  N.Y.S.2d  404, 
cert,  denied,  12  N.Y.2d  648,  239  N.Y.S.2d  1026,  190  N.E.2d  28  (1963). 

12.  Morris  V.  City  of  Jersey  City,  179  N.J.  Super.  460,  432  A. 2d  553  (1981). 

13.  The  same  result  would  probably  occur  in  North  Carolina,  pursuant  to 
a  statute  permitting  schools  to  lease  their  facilities  to  others  for  nonschool  func- 
tions and  relieving  them  of  liability  for  injuries  sustained  on  the  property  while 
the  facilities  are  put  to  such  use  (N.C.  Gen.  Stat.  §  115C-524[b]  [1987]).  See 
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Educators  may  impose  a  duty  to  supervise  on  them- 
selves. For  example,  school  authorities  in  Louisiana  were 
recendy  found  negligent  for  not  supervising  students  in  an 
after-school  activity  because  teachers  and  the  principal  had 
publicized  the  activity  during  school  and  had  assured  par- 
ents that  there  would  be  "tight  supervision." •"*  Although 
the  activity  was  merely  conducted  on  school  grounds  and 
was  not  connected  with  the  school,  by  promising  supervi- 
sion the  school  undertook  a  duty  to  provide  it.  It  was  there- 
fore liable  for  the  injury  sustained  by  a  young  boy  while 
waiting  for  the  activity  to  begin. 

School  authorities  can  also  assume  an  after-school  su- 
pervisory responsibility  by  implementing  regulations  and 
policies  concerning  conduct  after  classes  end.  The  Colora- 
do Supreme  Court  recently  held  that  a  jury  could  fmd  that 
a  school  assumed  a  duty  to  supervise  when  it  adopted  and 
publicized  a  policy  permitting  only  students  in  the  fourth 
grade  and  above  to  ride  bicycles  to  and  from  school."  One 
morning  a  first-grader  missed  the  bus  and  rode  his  bike. 
While  returning  home  that  afternoon,  he  was  struck  by  a 
car  The  trial  court  dismissed  his  suit,  but  the  appeals  court 
held  that  the  school,  having  enunciated  the  policy,  might 
have  assumed  a  supervisory  duty  to  prevent  die  child  from 
leaving  the  grounds  on  a  bic7cle.  Whether  the  school  in 
fact  had  such  a  duty,  the  court  said,  could  be  decided  only 
by  the  jury. 

In  two  cases  in  which  schools  had  general  after-hours 
supervisory  policies,  the  courts  held  that  there  was  a  duty 
to  supervise,  although  they  did  not  expressly  rely  on  the 
school  policies  to  impose  it.  In  a  case  from  Hawaii,  Miller 
V.  Ybshimoto}^  a  girl  lost  her  eye  when  she  was  hit  with 
a  rock  thrown  by  a  classmate  as  she  walked  between  school 
buildings  one  afternoon  after  classes  had  ended.  School 
board  regulations  required  teachers  to  "[a]ssist  the  super- 
vision of  pupils  before  school,  during  intermission  and  after 
school."'^  In  complying  with  this  mandate  the  principal 
assigned  certain  teachers  to  patrol  specific  areas  of  the 
school  grounds  after  classes.  Because  the  area  where  the 
injury  occurred  was  not  among  those  areas,  no  teacher  or 


administrator  saw  the  boys  throwing  rocks.  The  court  held, 
without  referring  to  the  internal  regulations,  that  the  school 
had  a  "duty  of  reasonably  supervising  the  .  .  .  students 
[while]  leaving  school  immediately  after  the  school  day 
is  over."'* 

The  issue  in  a  case  from  Florida"  was  whether  school 
officials  were  liable  for  the  severe  beating  of  a  high  school 
sophomore  across  from  the  cafeteria  after  school.  The  boy 
had  stayed  after  school  to  be  photographed  with  the  foot- 
ball team.  After  the  picture  was  taken,  he  called  his  father 
and  waited  for  him  in  the  cafeteria  area,  where  students 
customarily  waited  for  buses  and  rides  home.  The  school 
had  a  practice  of  supervising  students  who  remained  on 
campus  after  regular  hours  in  certain  areas  of  the  school, 
but  the  cafeteria  was  not  one  of  these  areas.  The  court  held 
that  the  school  had  breached  its  supervisory  duty  and  was 
liable  for  the  boy's  injuries.  "The  school's  duty  to  provide 
supervision  does  not  end  when  the  bell  rings.  If  anything, 
the  time  period  immediately  after  the  end  of  school  presents 
the  greatest  danger  of  misconduct  by  students  who  have 
been  restrained  all  day  in  a  disciplined  setting."^" 

Breach 

When  there  is  a  duty  to  supervise,  how  can  schools 
meet  the  required  standard  of  care?  Courts  agree  that  the 
duty  does  not  require  constant  supervision  of  every  stu- 
dent or  every  area.  Instead,  school  officials'  only  obliga- 
tion is  to  provide  reasonable  supervision.  Thus  in  the 
Florida  case  the  football  coach  was  not  personally  liable 
for  the  student's  injuries  because  he  had  not  breached  a 
duty— he  had  no  reasonable  obhgation  to  leave  the  remain- 
ing team  members  in  order  to  accompany  one  student  to 
the  cafeteria  to  wait  for  a  ride  home.^'  But  the  school  board 
was  negligent  because  it  had  a  reasonable  obligation  to  as- 
sign a  teacher  or  administrator  to  supervise  students  in  the 
area  where  they  waited  for  rides  after  school. 

The  case  involving  the  girl  who  lost  her  eye  illustrates 
this  point."  The  court  found  that  school  officials  owed  a 
duty  to  supervise  students  after  school,  but  it  held  that  they 
had  reasonably  complied  with  the  duty  and  consequently 


also  Pleramons  v.  City  of  Gastonia,  62  N.C.  App.  470.  302  S.E.2d  905,  cert, 
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App.  4  Cir.  1984). 

15.  Justus  V.  Jefferson  County  School  Dist.,  683  P.2d  805,  affd  in pairt  and 
rev'd  in  part.  725  P.2d  767  (Colo,  1986)  (en  banc). 

16.  56  Hawaii  333,  536  P.2d  1195  (1975),  hereafter  cited  as  Miller. 
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were  not  liable.  The  school  board  and  the  principal  had 
adopted  a  comprehensive  plan  designed  to  ensure  safety 
from  2:10,  when  the  final  bell  rang,  to  2:35  p.m.  Although 
the  incident  occurred  in  an  unpatrolled  area,  that  fact  did 
not  in  itself  make  the  school  negligent,  because  the  site 
of  the  accident  was  not  a  place  that  clearly  needed  to  be 
supervised.  "The  duty  of  reasonable  supervision  does  not 
require  [school  officials]  to  provide  personnel  to  super- 
vise every  portion  of  the  school  buildings  and  campus 
area."^' 

Causation 

Assume  that  the  school  owes  a  duty  to  supervise  and 
breaches  it.  In  order  to  prevail  in  a  suit  based  on  a  charge 
of  negligence,  the  injured  party  must  prove  a  causal  con- 
nection between  the  inadequate  supervision  and  the  acci- 
dent. In  a  Louisiana  case^*  a  teacher  had  told  three 
third-graders  to  stay  after  class.  After  she  went  home,  leav- 
ing the  children  alone,  one  of  the  boys  found  a  paring  knife 
in  her  desk  and  accidentally  cut  his  classmate's  eye  dur- 
ing some  horseplay.  In  a  somewhat  surprising  decision, 
the  court  ruled  that  the  teacher  was  not  responsible  for  the 
injury,  because  she  had  forbidden  the  children  to  go  near 
her  desk  and  had  not  given  them  the  knife.  Thus  because 
there  was  no  causal  connection,  the  injured  child  did  not 
prevail  in  his  suit. 

Injury 

The  final  element  of  neghgence  is  actual  injury.  Un- 
less a  student  incurs  some  injury  or  loss  from  the  defen- 
dant's breach  of  supervisory  duty,  no  liability  wiU  be 
imposed  for  negligence.  If  one  particular  area  of  a  school 
yard  was  the  gathering  place  for  the  school  bullies  and  the 
scene  of  many  after-school  fights,  for  example,  one  could 
certainly  expect  school  employees  to  have  a  duty  to  su- 
pervise it  following  classes.  Failure  to  supervise  would  be 
a  breach  of  duty.  Yet,  if  a  student  walked  through  the  high- 
risk  area  without  being  harmed,  he  would  have  no  basis 
for  a  negligence  action  against  the  school  board  despite 
its  breach  of  supervisory  duty  because  no  injury  befell  him. 


Avoiding  Liability  and 
Defending  Against  a  Charge 
of  Negligence 

School-ground  injuries  that  occur  before  and  after  offi- 
cial hours  pose  difficult  problems  for  educators.  The  nor- 
mal demands  of  life  require  some  flexibility  as  to  when 
children  may  enter  and  leave  the  premises.  A  rule  barring 
students'  presence  on  school  property  before  or  after  offi- 
cial hours  ignores  reality  and  could  well  result  in  tragedy 
if  a  child  should  be  abducted  or  otherwise  harmed  while 
waiting  outside  the  school  premises.  In  addition  to  this  con- 
cern, the  school  could  still  be  found  liable,  for  a  court  could 
hold  that  such  a  rule  violates  the  duty  to  protect  students 
from  harm. 

Although  neither  the  North  Carolina  courts  nor  the 
General  Assembly  have  addressed  negligence  of  a  school 
official  for  not  properly  supervising  students  during  non- 
school  hours,  rulings  on  related  issues  and  cases  from  other 
states  strongly  indicate  that  in  certain  circumstances  they 
could  be  found  liable. 

Schoolwide  Supervision  Pblicy 

Common  sense  and  concern  for  children  dictates  that 
schools  formulate  plans  both  to  avoid  injuries  to  students, 
as  a  primary  goal,  and  to  avoid  liability  if  an  injury  should 
occur.2*  Discussing  strategies  for  avoiding  liability  in  no 
way  imphes  that  school  personnel  are  more  concerned  with 
potential  lawsuits  than  they  are  about  safety  and  accident 
prevention.  This  discussion  simply  addresses  the  real  and 
appropriate  concerns  about  liability  that  exist  in  every 
school  administrative  unit. 

If  the  school  system  systematically  undertakes  to  pro- 
tect itself  against  a  findmg  of  liability,  the  strategy  most 
likely  to  succeed  is  one  directed  at  making  one  or  more 
of  the  four  elements  of  neghgence  inapphcable  to  the  school 
system.  For  example,  the  school  system  might  set  out  spe- 
cifically to  incur  no  duty  of  care.  A  few  cases  indicate  that 
schools  have  no  duty  to  supervise  students  before  and  af- 


23.  Miller  at  341,  536  P.2d  at  1200. 

24.  Richard  v.  St.  Landry  Parish  School  Bd.,  344  So.  2d  1116,  1117  (I^ 
App.  3  Cir.  1977). 


25.  School  authorities  may  argue  that  they  have  no  affirmative  duty  to  im- 
plement school  supervision  programs  (see  Gathright  v.  Lincoln  Insurance  Co., 
286  Ark.  16.  19.  688  S.W.2d  931.  933  [1985]).  but  doing  so  is  a  prudent  step 
that  will  help  to  protect  them  from  being  found  liable  because  of  negligence 
for  inadequate  supervision.  In  a  lawsuit  the  school  board  could  present  its 
supervision  plan  in  court,  thereby  demonstrating  that  it  emphasized  safety  of 
its  pupils.  Such  evidence  would  improve  the  school's  chances  of  successfully 
defending  the  suit. 
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ter  school  unless  the  duty  is  assumed  voluntarily.^*  They 
suggest  that  by  taking  no  supervisory  action  whatsoever 
for  children  except  during  official  hours,  the  school  board 
owes  the  students  no  duty  of  care. 

But  there  are  better  strategies  for  reducing  the  risk  of 
a  finding  of  liability.  As  previously  discussed,  in  order  to 
prevail  in  a  lawsuit  based  on  a  claim  of  negligence,  the 
plaintiff  must  prove  that  each  of  the  four  elements  of  negli- 
gence existed.  Even  if  a  school  has  a  duty  to  supervise, 
it  will  not  be  found  liable  if  it  shows  that  it  did  not  breach 
that  duty.^^  A  comprehensive,  well-planned  supervisory 
p)olicy  covering  a  reasonable  period  before  and  after  school 
will  help  to  protect  children  from  injury  and  educators  from 
liability  for  breaching  any  supervisory  duty  if  an  injury 
occurs. 

Individual  schools  should  tailor  their  own  plans, 
perhaps  pursuant  to  a  set  of  generalized  guidelines  promul- 
gated by  the  school  board.  The  individual  school  plan  must 
address  specific  conditions  in  the  school,  taking  into  ac- 
count such  factors  as  building  design,  ages  of  the  students, 
and  potentially  hazardous  physical  conditions.  Students" 
customary  practices  should  be  considered  as  well  so  that 
effective  supervision  can  be  provided. 

Courts  look  to  past  circumstances  as  one  factor  in  de- 
termining whether  a  duty  was  breached.^*  Consequently, 
school  administrators  should  consider  increasing  super- 
vision in  those  areas  where  children  have  congregated  in 
the  past,  where  injuries  have  occurred,  or  where  poten- 
tially harmful  conduct  has  taken  place.  By  adapting  the 
plan  according  to  experience,  schools  can  protect  both  the 
students  from  harm  and  themselves  from  liability  for  not 
correcting  those  circumstances  in  which  an  injury  was  fore- 
seeable. 

The  supervisory  policy  should  meet  the  standard  of 
reasonableness.  In  determining  whether  particular  conduct 
was  negligent,  courts  consider  whether  it  would  have  been 
reasonable  to  a  person  of  ordinary  prudence,  experience. 


and  knowledge.  Under  this  analysis  a  court  could  impose 
liability  for  injuries  stemming  from  failure  to  supervise 
a  dangerous  area,  whether  or  not  incidents  had  occurred 
there  in  the  past.^'  A  reasonable  person  would  realize  that 
school  children  could  be  harmed  if  they  were  not  super- 
vised while  in  the  vicinity  of  a  hazardous  condition. 


Whether  liability  will 
be  imposed  depends 
largely  on  whether  the 
risk  of  injury  was 
foreseeable. 


Courts  repeatedly  say  that  schools  are  not  insurers  of 
student  safety;'"  schools  need  only  exercise  their  duties 
with  reasonable  care.  In  considering  whether  a  plan  is  rea- 
sonable, it  is  better  to  give  too  much  supervision  than  too 
little,  but  "[t]he  duty  of  reasonable  supervision  does  not 
require  the  [school  authorities]  to  provide  personnel  to  su- 
pervise every  portion  of  the  school  buildings  and  campus 
area."" 

The  plan  approved  in  Miller?'^  the  Hawaii  case  in  which 
a  child  was  blinded,  called  for  supervision  for  twenty-five 
minutes  after  school  ended.  Three  adults  supervised  the 
bus-loading  area,  one  adult  was  assigned  to  the  crosswalk 
over  the  street  immediately  in  front  of  the  school,  the  vice- 
principal  roamed  the  entire  campus,  teachers  supervised 
students  in  the  hallways  around  their  classrooms,  and  the 
principal  stood  on  an  elevated  walkway  where  he  could 
observe  certain  areas  of  the  school.  Although  the  student's 
injury  occurred  in  an  unsupervised  area,  the  court  held 
that  the  duty  to  supervise  had  not  been  breached  because 
the  plan  of  supervision  was  reasonable  and  the  area  where 


26.  See.  e.g. ,  Jefferson  County  School  Dist.  v.  Justus.  725  P.2d  767,  770-72 
(Colo.  1986)  (en  banc)  (whether  school  district  assumed  a  duty  to  supervise 
students  afer  school  was  for  a  jury  to  decide);  Augustus  v.  Joseph  A.  Craig 
Elementary  School,  459  So.  2d  665,  666  (l^.  App  4  Cir  1984)  (ordinarily 
scho<il  board  had  no  duty  to  supervise  the  school  yard  after  regular  hours,  but 
it  voluntarily  assumed  a  superisory  duty  by  assuring  parents  that  an  after-school 
activity  would  be  "tight(ly]  supervisled)");  see  note  14  and  accompanying  text. 

27.  See.  e.g. .  Miller  at  341,  536  P.2d  at  1200  (duly  of  rea.sonable  supervision 
imposed,  but  school  not  liable  for  after-hours  injury  when  it  enforced  a  reasonably 
detailed  supervisory  plan). 

28.  See.  eg. .  James  .  60  N.C.  App.  642,  64849,  300S.E.2d  21, 24-25  (1983). 


29.  Because  it  is  foreseeable  that  children  could  be  seriously  injured  by 
dangerous  objects  like  drill  presses  or  sharp  blades,  courts  require  close  super- 
vision around  this  equipment  even  when  injuries  have  not  occurred  in  the  past. 
See  Punger,  "Torts  26,"  34. 

30  See.  e.g..  Ruiz.  493  So.  2d  474,  477  (Fla.  App.  4  Dist.  1986);  Partin 
v.  Vernon  Parish  School  Bd..  343  So.  2d  417,  422  (La.  App.  3  Cir.  1977);  Punger, 
"Torts  26,"  32. 

31.  Miller  at  341,  536  P2d  at  1200. 

32.  Miller  at  341,  536  R2d  at  1200. 
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the  injury  occurred  was  neither  particularly  dangerous  nor 
the  site  of  past  problems. 

The  school  administrator's  task  would  be  simpler  if 
it  were  possible  to  say  that  a  specific  length  of  time  before 
and  after  school  is  a  reasonable  supervising  period.  Un- 
fortunately, reasonableness  is  not  absolute;  it  is  determined 
by  individual  circumstances.  Factors  to  be  considered  in 
determining  a  reasonable  before-school  period  include 
when  the  first  bus  arrives,  whether  the  cafeteria  serves 
breakfast,  whether  some  children  habitually  arrive  early, 
the  amount  of  light,  weather  conditions,  and  whether  school 
begins  relatively  early  or  relatively  late  in  the  morning. 
The  same  types  of  questions  should  be  considered  in  de- 
termining how  long  supervision  should  reasonably  con- 
tinue after  school— the  length  of  time  needed  for  all  students 
to  leave,  the  time  school  buses  arrive  and  the  maximum 
delay  when  they  are  late,  characteristics  of  the  area  sur- 
rounding the  school,  ages  of  the  students,  and  past  problems 
or  problems  during  that  particular  day.  This  list  is  illus- 
trative, not  exhaustive.  The  objective  is  to  establish  time 
periods  that,  in  light  of  all  surrounding  factors,  a  reason- 
able person  would  consider  an  adequate  interval  for 
supervising  and  protecting  pupils  before  and  after  classes. 

Defenses 

School  boards  may  raise  three  defenses  in  response 
to  a  finding  that  they  breached  a  supervisory  duty  and  may 
even  be  immune  from  suit  because  of  an  ancient  principle 
of  law. 

Contributory  Negligence.  In  North  Carolina,  schools 
can  escape  liability  even  when  supervision  has  been  in- 
adequate if  it  is  shown  that  the  injury  resulted  partly  from 
the  child's  own  negligence.  By  pursuing  this  defense  of  con- 
tributory negligence,  the  school  board  may  admit  to  some 
negligence  in  failing  to  supervise  but  asserts  that  the  in- 
jured student  was  also  negUgent.  Negligence  on  the  stu- 
dent's part  will  prevent  him  from  winning  the  lawsuit. 

But  courts  are  reluctant  to  find  children  negligent  be- 
cause of  their  youth  and  immaturity.  In  considering  whether 
contributory  negligence  played  a  part  in  the  incident,  courts 
focus  on  the  individual  child's  age,  background,  and  in- 
teUigence  and  on  whether  he  acted  with  gross  disregard 
of  his  safety  despite  known,  understood,  and  perceived 
danger."  Proving  a  "gross  disregard"  of  safety  is  very 


difficult.  Consequently,  schools  will  succeed  with  a 
contributory-negligence  defense  only  in  rare  cases  and 
should  not  rely  on  it  as  a  substitute  for  careful  planning 
and  supervision.  In  addition,  in  North  Carolina  children 
younger  than  thirteen  are  presumed  incapable  of  contribu- 
tory negligence,^''  so  the  defense  usually  does  not  apply 
to  that  age  group. 

A  case  ft-om  Louisiana  illustrates  the  limitations  of  the 
contributory-neghgence  defense.^*  Using  the  model  volcano 
he  had  built  for  science  class,  a  thirteen-year-old  demon- 
strated a  volcanic  eruption  for  his  classmates  while  wait- 
ing for  the  bus  after  school.  Although  his  fether  and  brother 
had  repeatedly  warned  him  to  be  careful  with  the  model, 
the  science  teacher  had  not.  As  the  boy  poured  a  bottle 
of  gunpowder  into  the  crater,  the  powder  remaining  in  the 
bottle  exploded  and  severely  injured  his  right  hand.  The 
court  held  that  he  was  not  contributorily  negUgent  because, 
having  below-average  intelligence  and  a  history  of  discipli- 
nary problems,  he  could  not  fully  comprehend  the  danger 
and  therefore  had  not  acted  unreasonably. 

A  contributory-negligence  defense  succeeded  in  North 
Carolina  when  the  court  found  that  a  fourteen-year-old  in- 
dustrial arts  student  had  been  adequately  forewarned.^*  He 
and  his  classmates  had  received  a  twenty-minute  review 
of  safety  precautions  and  then  a  twenty-minute  demonstra- 
tion of  proper  use  of  shop  equipment.  The  boy  began  to 
cut  a  piece  of  wood  with  a  power  saw,  which  slipped  and 
severed  several  fingers  from  his  hand.  The  North  Caro- 
lina Court  of  Appeals  barred  recovery  of  damages  from 
the  school,  finding  that  the  teacher's  "meticulous  instruc- 
tion" was  adequate  and  the  injury  resulted  from  the  boy's 
own  negligence.  This  case  illustrates  the  importance  of 
proper  instruction  and  clear  warnings  whenever  students 
are  exposed  to  potentially  dangerous  substances  or 
conditions. 

Superseding  Cause.  A  second  defense  may  also  be 
raised  if  inadequate  supervision  played  a  role  in  the  acci- 
dent but  a  third  person's  actions  led  to  the  injury.  With  this 
defense  the  school  may  admit  to  some  negligence  but  as- 
serts that  the  active  conduct  of  another  person  was  more 
directly  responsible  for  the  injury  than  the  school.  The 


33.  Simmons  v.  Beauregard  Parish  School  Bd.,  315  So.  2d  88 
denied.  320  So.  2d  207  (La.  1975),  hereafter  cited  as  Simmons. 


34.  Hedrick  v,  Tigniere.  267  N.C.  62,  65,  M7  S.E,2d  550,  552  (1%6);  Adams      , 
State  Bd.  of  Educ.  248  N.C.  506,  511-512,  103  S.E.2d  854,  858  (1958).        ( 


35.  Simmons  at  889. 

36.  Izard  v.  Hickory  City  Board  of  Educ,  i 


N.C.  App.  625,  315  S.E.2d 
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/  other  person's  conduct  is  an  intervening  factor  that  reheves, 
or  supersedes,  any  neghgence  by  the  school. 

Courts  that  are  considering  school-related  injuries  rare- 
ly accept  the  superseding-cause  defense.  Generally  they 
reject  the  school's  contention  that  the  third  party's  act 
relieved  it  of  liability  by  treating  that  act  as  reasonably  fore- 
seeable. Thus  in  the  after-school  beating  case  from 
Florida^^  the  court  rejected  the  defense  by  stating  that  the 
school  should  have  foreseen  that  a  violent  attack  was  pos- 
sible. "[Cjertain  student  misbehavior  is  itself  foreseeable 
and  therefore  is  not  an  intervening  cause  which  will  relieve 
principals  or  teachers  from  liability  for  failure  to  super- 
vise. .  .  ."'* 

A  New  York  court  rejected  the  superseding-cause 
defense  in  a  case  involving  an  eight-year-old  burned  by 
chemicals  while  he  played  in  a  school  yard  during  sum- 
mer vacation.  Two  teenagers  employed  in  a  summer  pro- 
gram at  the  school  stole  some  bags  containing  chemicals 
from  an  unlocked  laboratory  while  their  supervisors  took 
a  coffee  break.''  They  threw  the  chemicals  behind  some 
bushes,  intending  to  retrieve  them  after  work.  The  child 
found  the  bags  and  played  with  them,  thinking  they  con- 
tained sand.  The  ensuing  explosion  injured  his  arms,  hands, 

)    and  face. 

The  school  board  asserted  that  the  older  boys'  con- 
duct was  a  factor  beyond  its  control  that  insulated  it  from 
liability.  This  argument  failed,  however,  because  the  court 
held  that  the  boys'  intentional  or  criminal  intervention  was 
reasonably  foreseeable.  The  school  had  a  duty  to  take  rea- 
sonable steps  to  block  access  to  the  chemicals  by  unsuper- 
vised children.  Having  breached  that  duty,  it  could  not 
assert  the  teenagers'  criminal  conduct,  which  would  not 
have  occurred  without  the  school's  own  failure  to  super- 
vise, as  a  defense. 

Another  recent  case*"  also  identifies  foreseeability  as 
the  major  inquiry  in  assessing  a  school  district's  defense 
based  on  third-party  intervening  criminal  conduct.  The 
court  upheld  a  jury  award  for  $250,976  in  favor  of  a  ten- 
year-old  girl  abducted  from  her  school  and  raped.  The 
unknown  attacker's  crime  did  not  insulate  the  school  dis- 


trict from  liabihty  for  inadequate  supervision,  because  its 
officials  reasonably  should  have  foreseen  the  crime— the 
school's  outside  doors  were  broken,  unidentified  men  fre- 
quendy  roamed  its  corridors,  and  the  building  was  located 
in  a  high-crime  area. 

Assumption  of  Risk.  The  doctrine  of  assumption  of 
risk  means  that  a  plaintiff  may  not  recover  for  an  injury 
received  when  he  voluntarily  exposes  himself  to  a  known 
and  appreciated  danger.  The  requirements  for  the  defense 
are  that  (1)  the  plaintiff  knows  of  the  facts  that  constitute 
a  dangerous  condition,  (2)  he  knows  that  the  condition  is 
dangerous,  (3)  he  appreciates  the  nature  or  extent  of  the 
danger,  and  (4)  he  voluntarily  exposes  himself  to  the 
danger.""  An  example  of  an  assumed  risk  is  the  risk  in- 
volved in  participating  in  school  athletics.  If  a  member  of 
the  football  team  dislocates  his  shoulder  in  a  tackle  during 
practice  and  then  sues  the  school  board,  the  board  can  raise 
this  defense  (and  also  claim  that  no  negligence  was  involved). 
However,  the  usefulness  of  the  defense  is  limited  to  situa- 
tions in  which  the  student  was  fully  apprised  of  the  risks  and 
still  chose  to  act  as  he  did.  When  a  child  has  been  injured, 
courts  do  not  generally  look  favorably  on  assumption  of  risk 
as  a  defense  for  the  same  reason  that  they  tend  to  reject  con- 
tributory negligence  as  a  defense:  children  are  so  immature 
and  so  inexperienced  that  they  need  careful  explanation,  warn- 
ing, and  supervision  when  they  confront  hazardous  situations. 

Governmental  Immunity.  North  Carolina  schools 
may  avoid  liability  altogether  under  an  ancient  principle 
called  governmental  immunity,  which  says  that  a  govern- 
ment is  not  liable  to  its  citizens  for  the  harm  it  may  cause 
them.  Under  this  principle,  state  law  insulates  those  school 
boards  that  have  not  procured  liability  insurance"*^  against 
liability  for  negligence.  An  immunity  from  liability  that 
is  conferred  by  statute  is  stronger  than  any  of  the  forego- 
ing defenses  because  if  the  immunity  applies,  the  case  is 
immediately  resolved  in  the  school  board's  favor  and  trial 
is  avoided.  School  boards  waive  their  immunity  by  pur- 
chasing insurance  and  thereby  leave  themselves  open  to 
suit,  but  only  to  the  extent  of  their  policy  coverage.''^ 


37.  Ruiz.  493  So.  2d  474.  478  (Fla.  App.  4  Dist.  1986). 

38.  Ruiz  at 478  (quoung  Rupp  v.  Bryant.  417  So.  2d  658,  668  [Fla.  1982),  su- 
perseded sub  mm.  Rice  v.  Lee,  477  So.  2d  1009  [Fla.  App.  1  Dist.  1985]). 

39.  Rush  V.  City  of  Buffalo,  59  N.Y.2d  26,  462  N.Y.S.2d  831,  449  N.E.2d 
725  (1983). 

40.  District  of  Columbia  v.  Doe.  524  A. 2d  30  (DC.  App.  1987). 


41.  Black's  Law  Dictionary,  5th  ed.,  s.v.  "Assumption  of  risk." 

42.  N.C.  Gen.  Stat.  §  115C^2  (1987);  James.  60  N.C.  App.  642, 644, 300 S.E.2d 
21,  22  (1983). 

43.  Overcash  v.  Statesville  City  Bd.  of  Educ,  83  N.C.  App.  21,  348  S.E.2d 
524  (1986);  Clary  v.  Alexander  County  Bd.  of  Educ,  286  N.C.  525,  530-31, 
212  S.E,2d  160,  164  (1975). 
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Severe-Weather  Dismissals, 
Extracurricular  Events, 
Detentions 

The  preceding  discussion  described  the  elements  that 
must  be  established  in  order  to  succeed  in  a  lawsuit  that 
alleges  injury  because  of  the  school  system's  negligence. 
It  analyzed  whether  and  to  what  extent  supervision  at  school 
is  necessary  before  and  after  classes,  and  it  recommended 
procedures  to  reduce  the  risks  of  injury  and  possible  find- 
ing of  liability.  The  following  section  considers  supervi- 
sion in  such  situations  as  early  closings  because  of 
inclement  weather,  before  and  after  extracurricular  activi- 
ties, and  when  children  have  been  detained  after  school. 
It  emphasizes  techniques  to  reduce  the  possibility  of  both 
injury  to  students  and  imposition  of  liability  on  grounds 
of  negligence. 

Severe  Weather 

As  we  saw,  the  degree  of  supervision  required  is  af- 
fected by  what  is  reasonable  in  the  particular  instance.  The 
determination  of  reasonableness  is  complicated  when  the 
school  day  is  abruptly  shortened,  as  when  schools  close 
early  because  of  weather  conditions.  Most  students  will 
leave  on  foot  or  by  school  bus,  and  personnel  should  su- 
pervise the  loading  area  until  the  last  bus  leaves.  Some 
students  who  live  outside  walking  distance,  however,  de- 
pend on  parents  or  carpools  for  transportation  rather  than 
on  buses.  Parents  do  not  always  pick  up  their  children  as 
promptly  during  the  middle  of  the  day  as  at  the  regular 
hour,  and  if  the  weather  is  very  severe,  they  may  be  sub- 
stantially delayed.  Threatening  weather  presents  precise- 
ly the  sort  of  circumstance  in  which  school  officials  should 
reasonably  foresee  injuries  to  unsupervised  children.  Lia- 
bility would  likely  be  imposed  if  an  accident  occurred  that 
reasonable  supervision  and  protection  would  have  averted. 
School  personnel  may  not  leave  their  students  to  face 
weather  hazards  alone. 

School  personnel  may  need  to  behave  differently  in 
these  circumstances  than  on  ordinary  days  in  order  to  be 
reasonable.  The  most  difficult  problem  may  be  in  recon- 
ciling the  increased  demands  for  supervision  with  school 
officials'  personal  obligations  and  concerns  about  their  own 
safety  and  that  of  their  families.  Schools  should  adopt  and 
publicize  severe-weather  policies  in  order  to  balance  the 
competing  interests  fairly.  Telling  parents  and  students 
ahead  of  time  what  to  do  should  reduce  anxiety  when 
threatening  weather  appears.  It  will  also  promote  calm, 
safe  departure  and  help  to  protect  against  injuries  and 


lawsuits.  If  litigation  arose  over  an  accident  that  occurred  ( 
during  an  early  dismissal  because  of  bad  weather,  the  court 
would  look  more  favorably  on  a  school  system  that  had 
followed  a  carefully  devised  early-dismissal  plan  than  on 
one  that  had  operated  ad  hoc. 

The  task  confronting  school  officials  in  an  unexpected 
early  closing  is  the  same  as  in  the  normal  situation  before 
and  after  school— to  act  reasonably  in  light  of  all  surround- 
ing factors.  The  breadth  and  specificity  of  the  inclement- 
weather  plan  will  vary  according  to  the  overall  severity  of 
weather  conditions  in  the  area.  For  example,  reasonable 
supervisory  measures  will  be  more  exacting  in  areas  known 
to  have  heavy  snowfalls  or  tornadoes  or  hurricanes. 

A  policy  designating  several  school  personnel  as  early- 
closing  supervisors  would  probably  suffice  in  most  places. 
Specified  adult  volunteers  should  remain  with  the  children 
who,  for  whatever  reason,  still  remain  at  school  despite 
the  impending  bad  weather.  The  parents  of  each  such  child 
or  the  contact  person  designated  on  the  child's  enrollment 
form  should  be  called  to  pick  up  the  child. 

Law  enforcement  officers  may  be  available  to  trans- 
port students;  their  assistance  would  be  invaluable.  This 
possibility  should  be  explored  when  the  school's  severe- 
weather  plan  is  formulated.  It  should  be  remembered,  / 
however,  that  law  enforcement  officers  may  have  other, 
perhaps  stronger,  demands  on  their  services  during  an 
actual  storm. 

To  be  most  effective,  the  severe-weather  policy  must 
be  communicated  to  all  parents.  When  each  school  year 
begins,  parents  should  be  told  how  information  about  school 
closings  will  be  publicized  and  the  time  within  which  stu- 
dents must  be  picked  up  after  early  closings.  This  notice 
should  acquaint  parents  with  the  magnitude  of  the  after- 
school  supervision  problem. 


Extracurricular  Activities 

Schools  have  a  duty  to  supervise  students  during 
school-sponsored  activities,  just  as  they  must  reasonably 
supervise  during  regular  hours.  As  with  the  periods  be- 
fore and  after  regular  school  hours,  school  officials  could 
be  held  liable  for  not  supervising  adequately  before,  dur- 
ing, and  after  school-sponsored  activities.  Nevertheless, 
a  few  precautionary  measures  can  reduce  both  the  likeli- 
hood of  an  accident  at  such  an  event  and  the  likelihood 
that  liability  will  be  imposed  if  an  accident  occurs. 

Times  for  school-sponsored  events  should  be  clearly 
specified.  Students  should  be  instructed  to  tell  their  par-    ( 
ents  when  to  drop  them  off  and  pick  them  up.  If  the  ac- 
tivity is  such  that  the  ending  time  cannot  be  stated  precisely 


) 


(for  example,  athletic  contests),  a  reasonable  estimated  time 
would  suffice. 

School  personnel  should  be  on  hand  to  supervise  par- 
ticipants before,  during,  and  after  these  activities.  Super- 
vision should  continue  for  a  reasonable  period  of  time,  as 
determined  by  the  age  of  the  children,  nature  of  the  event, 
time  of  day,  and  whether  the  surrounding  area  is  safe. 

If  parents  do  not  show  up  within  a  reasonable  time, 
the  school  activity  supervisor  should  try  to  telephone  them 
or  the  friend  or  relative  designated  on  the  student's  en- 
rollment form  as  the  person  to  contact  in  an  emergency. 
If  unsuccessful,  he  must  decide  whether  the  child  can  be 
safely  left  alone.  This  is  not  an  easy  decision.  For  exam- 
ple, in  Broward  Count}'  School  Board  v.  Ruiz**  as  we  saw 
earlier,  the  court  found  the  school  liable  for  not  supervis- 
ing a  sixteen-year-old  who  was  beaten  by  a  gang  of  stu- 
dents one  afternoon  while  he  waited  for  his  father  outside 
the  school  cafeteria.  In  holding  the  school  liable  for  inju- 
ries incurred  from  the  beating,  the  court  said  that  school 
officials  should  have  known  that  the  cafeteria  area  was 
unsafe. 

If  there  is  a  strong  possibility  that  a  student  will  be 
harmed  if  left  alone,  the  school  official  should  act  to 
safeguard  the  child.  For  example,  he  could  remain  with 
the  child  until  a  parent  or  other  responsible  person  arrives, 
or  call  the  person  identified  by  the  parent  as  available  to 
help  in  an  emergency,  or  drive  the  student  home  himself 
(though  this  course  of  action  raises  additional  potential  for 
liability),  or  hire  a  taxicab  to  take  the  child  home.  Choos- 
ing the  best  option  depends  on  the  specific  situation. 

After-School  Detention 

Can  school  employees  be  held  liable  for  injuries  to 
children  that  occur  off  school  grounds  when  the  employees' 
own  actions  created  die  situation  that  the  child  had  to  deal 
with?  The  California  Court  of  Appeals  concluded  that  they 
can.  In  Pema  v.  Conejo  Valley  Unified  School  District*^ 
a  teacher  asked  a  twelve-year-old  to  help  grade  papers  af- 
ter school.  Classes  ended  at  2:15  p.m.  The  girl's  fourteen- 
year-old  sister  waited  until  she  had  finished  her  task  at  3:00, 
and  the  two  walked  home  together.  A  crossing  guard 
supervised  an  intersection  near  the  school  until  2:45, 
but  when  the  girls  reached  it  at  3:15,  the  crossing  was 
unattended.  They  both  were  struck  and  injured  by  an 
automobile. 
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Their  family  sued  the  school  district,  alleging  that  the 
off-campus  injuries  were  caused  by  the  feilure  to  super- 
vise the  students  after  school.  The  trial  court  found  no  basis 
for  the  lawsuit,  but  the  California  Court  of  Appeals 
reversed,  holding  that  the  law  permitted  a  jury  to  decide 
whether  the  school's  breach  of  supervisory  duty  caused 


Advance  plans  should 
be  made  to  safeguard 
children  during  early 
dismissals  because  of 
inclement  weather  or 
other  emergencies. 


the  girls'  injuries.  There  was  no  question,  the  court  said, 
that  had  the  girls  been  kept  after  school  until  dark,  the 
school  would  have  been  found  negligent  if  they  had  been 
injured  while  walking  home. 

This  case  indicates  that  school  personnel  should  use 
care  when  detaining  students  after  school.  The  Pema  court 
held  in  the  students'  favor  even  though  they  had  remained 
at  school  voluntarily  at  the  teacher's  request.  Consider  how 
much  weaker  the  school's  position  would  have  been  if  the 
girl  had  been  required  to  remain  after  classes. 

North  Carolina  courts  are  free  to  disregard  this  Califor- 
nia case  because  decisions  of  another  state's  courts  are  not 
binding  here.  Our  courts  might  rely  instead  on  Richard 
V.  St.  Landry  Parish  School  Board*^  the  paring-knife  in- 
jury case  from  Louisiana.  In  that  case  the  court  held  that 
the  teacher's  warning  to  the  after-school  detainees  to  stay 
away  from  her  desk  was  sufficient  to  preclude  a  finding 
of  liability. 

Given  the  lack  of  North  Carolina  law  on  the  issue  and 
the  wide  difference  in  the  California  and  Louisiana  courts' 
approaches  to  the  problem,  guidance  is  hard  to  come  by. 
The  safest  course  from  the  standpoint  of  protecting  stu- 
dents and  avoiding  liability  is  to  adopt  and  follow  a  policy 
of  careful  supervision.  Constant  supervision  of  after-school 
detainees  is  probably  not  necessary,  but  frequent  checks 
would  be  wise.  Brief  periods  without  direct  supervision 


44.  493  So.  2d  474  (Fla.  App.  4  Dist.  1986). 

45.  143  Cal.  App.  3d  292,  192  Cal.  Rptr.  10  (Cal.  App.  2  Dist.  1983). 


46.  344  So.  2d  1116  (La.  App.  3  Cir.  1977).  See  note  24  and  accompanying 
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should  not  make  the  school  liable  if  circumstances  bear- 
ing on  the  child's  safety  are  adequately  considered.  Ex- 
tremely depressed  or  violent  children,  for  example,  should 
not  be  routinely  left  alone.'''' 

The  major  danger  likely  to  be  encountered  by  chil- 
dren who  remain  after  school  at  the  teacher's  direction  is 
the  return  home.  The  absence  of  bus  transportation  or  a 
crossing  guard  may  threaten  their  safety,  particularly  if  they 
are  young  or  unaccustomed  to  going  home  without  help. 
Because  educators  have  been  held  liable  for  injuries  to  chil- 
dren on  their  way  home,  as  Perna  shows,  precautions 
should  be  taken. 

One  plan  that  appears  to  protect  schools  while  impos- 
ing fewer  demands  on  employees  is  to  give  advance  no- 
tice of  after-school  detention.  By  notifying  both  the  parent 
and  the  chUd  at  least  one  day  beforehand,  schools  transfer 
to  parents  the  obligation  for  making  all  necessary  arrange- 
ments for  transportation  home.  The  teacher  or  principal 
would  still  have  to  supervise  the  student  while  on  cam- 
pus, but  informing  parents  of  their  responsibility  after  the 
child  is  released  from  detention  would  reduce  the  possi- 
bility that  liability  would  be  imposed  for  any  injury  that 
occurs  after  a  detention. 

Hazardous  Conditions 
and  Emei^encies 

Previous  sections  in  this  article  stressed  foreseeabili- 
ty  and  reasonableness  in  avoiding  liability  for  injuries  in- 
curred during  nonschool  hours.  When  injuries  result  from 
emergencies  or  hazardous  situations,  however,  courts  do 
not  primarily  examine  whether  the  risk  was  foreseeable 
or  whether  the  official  used  ordinary  prudence.  They  apply 
different  rules  to  those  situations  that  require  special 
caution.  Where  a  hazardous  condition  exists  on  the  school 
ground,  school  personnel  must  warn  of  the  danger  and 
supervise  carefully  to  prevent  injury.""  Precisely  what 
constitutes  a  hazardous  condition  is  not  clear,  but  courts 
generally  classify  as  hazardous  those  objects  or  conditions 
that  are  inherently  dangerous.  Certain  chemicals  are 
deemed  inherently  dangerous,  and  students  must  be  su- 
pervised carefully  while  using  them;  if  the  substance  is 
unstable  or  poses  extreme  danger,  the  teacher's  duty  to 
supervise  requires  forbidding  use  of  the  material. 


In  the  model-volcano  case*'  the  thirteen-year-old  y 
received  no  warning  from  his  teacher  about  the  danger- 
ous nature  of  the  chemicals  involved.  In  the  suit  brought 
to  recover  damages  for  the  child's  injuries,  the  court  held 
that  the  science  teacher  was  negligent.  He  had  not  super- 
vised the  student  in  constructing  and  demonstrating  the 
model  and  had  not  protected  the  student  by  adequately 
warning  him  of  the  many  dangers  involved  in  operating  it. 

In  general,  students  should  be  warned  and  observed 
or  otherwise  protected  from  inherently  dangerous  condi- 
tions like  chemicals,  electrical  wires,  and  deep  holes  in 
the  ground.  The  school  is  more  likely  to  be  found  liable 
when  injury  results  from  failure  to  protect  students  from 
such  threats  than  when  it  results  from  failure  to  protect 
in  less  dangerous  circumstances.  For  commonly  used  ob- 
jects that  pose  no  great  danger  in  and  of  themselves,  only 
reasonable  supervision  is  required.  Pencils,  broomsticks, 
and  sports  equipment  are  examples  of  objects  that  can  be 
used  unsafely  but  are  not  inherently  dangerous.  If  inju- 
ries were  caused  by  such  objects,  the  board  would  be  found 
liable  only  if  supervision  was  inadequate. 

The  second  situation  requiring  special  care  is  emer- 
gencies. North  Carohna  law  imposes  on  teachers  a  duty 
to  give  emergency  health  care  to  students  when  it  is  reason-  / 
ably  apparent  that  any  delay  would  worsen  the  student's  v 
condition  or  endanger  his  survival.'"  But  a  teacher  will  not 
be  found  liable  for  any  further  injury  that  results  from  the 
attempt  to  render  medical  aid  unless  she  has  acted  with 
"gross"  or  extreme  negligence  or  has  actually  intended  to 
harm  the  student." 

The  statute  does  not  specifically  confine  the  duty  to 
school  hours.  It  would  therefore  be  wise  (legally  and  ethi- 
cally) to  give  students  any  needed  emergency  aid  on  the 
school  grounds  before  and  after  school  as  well  as  during 
the  school  day.  If  no  other  adult  is  available  to  help,  the 
teacher  should  aid  the  injured  child  whether  or  not  school 
is  in  session.  If  the  child's  parent  is  present  and  able  to 
help  his  child,  presumably  the  teacher  is  relieved  of  the 
obligation  to  act  outside  official  school  hours. 

Conclusion 

School  policies  and  practices  should  be  designed  to 
serve  and  to  protect  students.  We  all  want  children  to  be 


47.  Cf.  Punger,  "Torts  26."  35  (suggesting  appropriate  precautions  for  edu- 
cators to  take  if  a  student  was  thought  to  be  contemplating  suicide). 
4S.Miller.  56  Hawaii  333,  341.  536  P.2d  1195,  1200  (1975). 


49.  Simmons.  315  So.  2d  883,  cen.  denied.  320  So.  2d  207  (La.  1975).  The 
science  teacher  believed  that  a  thirteen-year-old  knew  "what  was  dangerous  and    I 
what  was  not."  Simmon.s  at  887.  For  additional  fects  of  this  case,  see  page  14.        * 

50.  N.C.  Gen.  Stat.  §  115C-307(c)(ii)  (1987). 

51.  N.C.  Gen.  Stat.  §  90-21. 14(a)(1985). 
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\   safe  and  to  feel  safe  wherever  they  are,  and  this,  of  course, 

"^    is  the  first  goal  of  school  officials.  But  in  spite  of  careful 

planning  and  good  intentions,  a  student  may  be  injured 

while  at  school.  At  that  point  potential  liabililty  becomes 

an  issue  that  cannot  be  ignored. 

North  Carolina  law  does  not  speak  directly  about  the 
extent  to  which  supervision  by  school  officials  must  con- 
tinue beyond  official  school  hours,  and  court  decisions  from 
other  states  do  not  provide  definitive  answers.  But  under- 
standing the  negligence  action  will  help  school  authori- 
ties reduce  both  the  risk  of  injury  to  their  students  and  the 
likelihood  that  the  school  will  be  found  liable  if  injury 
occurs. 

The  issue  of  greatest  uncertainty  and  diversity  in  result 
is  whether  educators  have  a  duty  to  supervise  when  class- 
es and  school  activities  are  not  in  progress.  For  a  lawsuit 
based  on  negligence  to  succeed,  it  must  be  shown  that  the 
defendant  indeed  had  such  a  duty.  Some  court  decisions 
indicate  that  if  a  school  takes  no  action  to  supervise  be- 
yond regular  school  hours,  the  school  has  no  supervisory 
duty  at  all,  except  with  regard  to  dangerous  conditions. 
If  such  a  condition  exists  on  school  property,  the  school 
has  a  duty  to  supervise  and  warn  sUidents  in  the  area.  But 
if  no  dangerous  condition  is  present,  a  school  might  try 
)  to  avoid  liability  simply  by  taking  no  protective  or  super- 
visory action  at  all. 

The  disadvantages  of  adopting  such  a  practice  outweigh 
any  potential  benefit.  By  taking  no  supervisory  measures, 
the  school  board  gambles  that  North  Carolina  courts  will 
rule  in  its  fevor  on  the  basis  of  precedents  from  a  few  other 


states.'^  This  gamble  not  only  risks  money  but  also  com- 
promises the  students'  safety  and  seems  contrary  to  the 
policy,  expressed  in  many  other  cases,  of  encouraging  adults 
to  protect  children.  Further,  if  a  case  is  decided  by  a  jury, 
it  is  unlikely  that  the  jury  would  be  sympathetic  toward 
a  school  board  that  had  done  nothing  to  protect  its  stu- 
dents for  a  reasonable  time  outside  official  school  hours. 
The  board's  position  in  that  situation  would  be  neither 
desirable  nor  strong. 

The  safer  strategy  for  avoiding  the  imposition  of  lia- 
bility is  to  focus  on  the  element  of  breach  of  duty.  Schools 
can  avoid  being  found  liable,  even  while  under  a  duty  of 
supervision,  if  their  personnel  act  reasonably  under  present 
circumstances.  Schools  need  provide  only  reasonable 
supervision.  They  are  not  insurers  of  students'  safety. 

In  order  to  assure  that  the  duty  to  supervise  is  not 
breached— and  thereby  guard  against  the  imposition  of 
liability— supervisory  plans  must  be  formulated,  commu- 
nicated to  parents  and  students,  and  carried  out.  The  poli- 
cies developed  must  adequately  address  the  particular 
circumstances  of  each  school.  With  well-conceived  poli- 
cies to  guide  them,  school  personnel  may  rely  more  con- 
fidently on  their  own  judgments.  ■ 


52.  See  note  26  and  accompanying  text. 


The  School  Budget  and  Fiscal 
Control  Act 


by  Laurie  Mesibov 


J.  he  responsibility  for  public  education  in  North  Caro- 
lina is  shared  by  state  government,  the  local  boards  of  edu- 
cation, and  the  boards  of  county  commissioners.  The 
primary  responsibility,  both  for  policy  making  and  for 
financing,  rests  at  the  state  level  with  the  General  Assem- 
bly and  the  State  Board  of  Education.  Local  responsibili- 
ty is  divided  between  school  boards  and  boards  of  county 
commissioners.  Broadly  speaking,  the  school  board  makes 
educational  policy,  while  the  county  commissioners  make 
county  financial  policy  and  thereby  determine  the  amount 
of  county  support  for  public  education.  In  application,  of 
course,  the  division  of  responsibility  is  not  that  simple. 
In  determining  the  amount  of  county  funds  available  for 
education,  the  county  commissioners  cannot  help  but  in- 
fluence educational  policy.  And  school  boards,  dissatis- 
fied with  the  share  of  county  resources  allocated  to  them, 
are  entitled  to  take  their  case  beyond  the  commissioners 
to  the  courts.  It  is,  in  fact,  a  very  complex  division  of 
responsibility  that  varies  in  detail  from  county  to  county. 
Recognizing  that  this  special  relationship  between  the 
two  boards  is  fundamentally  financial,  the  General  Assem- 
bly has  provided  a  separate  budgeting  procedure  for  schools 
rather  than  require  them  to  operate  under  the  Local  Govern- 
ment Budget  and  Fiscal  Control  Act,  the  budgeting  act  that 


The  author  is  an  Institute  of  Government  faculty  member  whose  fields  in- 
clude education  law.  Much  of  the  information  in  this  article  is  based  on  David 
Lawrence,  Relations  Between  School  Administrative  Units  and  Counties  Under 
the  School  Budget  and  Fiscal  Control  Act,  Ijocal  Finance  Bulletin,  no.  21  (In- 
stitute of  Government,  1976). 


applies  to  all  other  units  of  local  government.  Because  some 
aspects  of  the  local  government  budgeting  act  are  inap- 
propriate for  school  operations,  school  budgeting  proce- 
dures are  set  out  in  a  separate  act,  the  School  Budget  and 
Fiscal  Control  Act,  which  is  codified  as  G.S.  115C^22 
through  ^52.  The  school  budget  act  establishes  a  separate 
and  uniform  budgeting,  accounting,  and  fiscal  control 
procedure  that  must  be  followed  by  every  school  system.' 
It  also  establishes  a  budgetary  relationship  between  school 
units  and  their  local  tax-levying  authorities  that  dovetails 
with  the  provisions  of  the  local  government  budget  act. 
The  major  features  of  the  school  budgeting  act  include 
the  following: 

•  Each  school  administrative  unit  must  operate  un- 
der a  balanced  annual  budget  resolution  that  autho- 
rizes all  expenditures  for  the  administrative  unit, 
regardless  of  the  revenue  source.  Even  money  from 
private  sources  must  be  budgeted. 

•  The  superintendent  of  each  administrative  unit  acts 
as  its  budget  officer,  and  each  unit  must  also  have 
a  finance  officer. 

•  The  state's  substantial  financial  role  in  public  edu- 
cation is  reflected  in  special  reporting  requirements, 
in  special  provisions  for  disbursing  state  moneys, 
and  especially  in  a  state-designed  uniform  budget 
format  that  each  administrative  unit  must  follow. 


I.  N.C.  Gen.  Stat.  115C-424  (1983).  Hereafter  the  North  Carolina  General 
Statutes  will  be  abbreviated  as  G.S. 
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•  Local  governments  play  an  important  role  in  the 
school  budgetary  process  because  school  boards  in 
North  Carolina  depend  on  counties,  and  occasion- 
ally cities,  for  local  funding. 

•  A  judicial  dispute-resolution  procedure  is  available 
when  the  school  board  is  dissatisfied  with  its  local 
funding  allocations. 

Uniform  Budget  Format 

G.S.  115C-426  charges  the  State  Board  of  Education 
with  preparing  and  promulgating,  in  cooperation  with  the 
Local  Government  Commission,  a  uniform  budget  format 
for  school  administrative  units.  The  format  mandates  the 
fund  structure  and  chart  of  accounts  for  administrative 
units,  thereby  establishing  the  framework  within  which 
financial  information  will  be  presented  and  budgetary  de- 
cisions will  be  made.  Administrative  units  prepare  their 
budgets  in  accordance  with  the  uniform  format,  and  this 
is  the  form  in  which  proposed  school  budgets  are  trans- 
mitted to  the  county  commissioners. 

Each  school  administrative  unit  must  maintain  at  least 
four  funds  (a  fund  is  an  independent  accounting  and  fis- 
cal entity).  G.S.  115C^26  requires  a  state  public  school 
fund,  a  local  current  expense  fund,  and  a  capital  outlay 
fund;  G.S.  115C-450  requires  a  school  food  services  fund. 
The  state  public  school  fund  accounts  for  current  opera- 
tions funded  by  state  moneys  that  are  available  to  the  ad- 
ministrative unit.  (The  state  maintains  custody  of  these 
moneys,  which  are  paid  out  on  warrants  drawn  on  the  state 
treasurer.)  The  local  current  expense  fund  also  accounts 
for  current  operations  and  is  funded  by  county  revenues; 
by  supplemental  taxes;  by  fines,  penalties,  and  forfeitures; 
by  state  money  disbursed  directly  to  the  unit;  and  by  other 
moneys  available  for  current  operations.  The  capital  out- 
lay fund  accounts  for  land  acquisition;  construction,  recon- 
struction or  renovation,  acquisition,  and  equipping  of 
buildings;  acquisition  or  replacement  of  furniture,  furnish- 
ings, instructional  apparatus,  and  similar  equipment;  and 
acquisition  of  school  and  activity  buses.  It  is  funded  by 
state  and  county  capital  outlay  appropriations,  supplemental 
taxes,  and  minor  sources  such  as  proceeds  from  insurance 
and  the  sale  of  capital  assets.  The  uniform  budget  format 
sets  out  in  detail  the  project,  program,  and  function  break- 
down within  each  fund. 

The  uniform  format  also  permits  other  funds— for  fed- 
eral grant  moneys,  for  special  tax  areas,  and  for  trust  and 
agency  accounts.  The  additional  funds  used  in  any  adminis- 
trative unit  will  depend  on  the  programs,  the  revenue 
sources,  and  the  accounting  practices  of  that  unit. 


Preparation  of  the  Budget  and 
Approval  by  the  County 

Budget  Calendar 

The  budget  act^  establishes  a  simple  framework  for 
the  complex  tasks  of  budgeting.  Its  basic  budget  calendar 
is  as  follows: 
By  May  1       Superintendent  submits  budget  and  budget 

message  to  school  board  and  makes  a  copy 

of  the  budget  available  for  public  inspection. 
By  May  15     School  board  transmits  budget  to  county 

commissioners  (who  may  extend  deadline) . 
By  July  1       County  commissioners  make  appropriations 

to  administrative  unit  (the  school  board  may 

agree  to  extend  deadline). 
Shortly  School  board  adopts  budget  resolution, 

thereafter 

Submission  to  the  County 
Commissioners 

The  school  board  normally  transmits  the  administra- 
tive unit's  budget,  as  prepared  by  the  superintendent  and 
modified  by  the  board,  to  the  county  commissioners  in  mid- 
May.  The  statutory  deadline  for  transmission  is  May  15. 
The  commissioners  may  extend  the  deadline  if  they  wish, 
but  they  may  be  reluctant  to  do  so.  Education  is  often  the 
largest  part  of  a  county's  budget,  and  the  county  budget 
officer  may  want  to  review  the  school's  requests  in  order 
to  make  realistic  recommendations  for  other  county  pro- 
grams when  he  submits  the  entire  county  budget  to  the  com- 
missioners around  June  1.  Therefore  the  county  budget 
officer  may  need  to  see  the  school  budget  while  he  is 
preparing  the  entire  county  budget— in  May,  which  leaves 
little  room  to  extend  the  May  15  deadline. 

In  many  counties  the  commissioners  do  not  see  depart- 
mental requests  for  appropriations;  instead,  they  see  only 
their  budget  officer's  recommended  appropriations  for  each 
department.  Although  the  county  budget  officer  may  also 
recommend  funding  levels  for  school  programs  different 
from  those  requested  by  the  school  board,  he  must  trans- 
mit the  school  board's  requests  to  the  county  commission- 
ers. G.S.  115C-429  directs  the  school  board  to  transmit  the 
school  budget  to  the  board  of  county  commissioners,  and 
that  provision  entitles  the  school  board  to  have  the  com- 
missioners see  its  requested  funding  levels. 


2.  G.S.  115C^27,  ^29. 
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When  he  submits  his  proposed  budget  to  the  board 
of  education,  the  superintendent  must  place  a  copy  in  his 
office  for  pubUc  inspection.'  But  he  need  not  publish  any 
notice  of  the  feet  of  submission.  Neither  is  the  school  board 
required  to  hold  a  public  hearing  on  this  budget  before 
transmitting  it  to  the  county  commissioners,  though  most 
boards  do  so.  Although  it  does  not  explicitly  say  so,  the 
school  budget  act  relies  on  the  procedures  of  the  open- 
meetings  law  and  the  local  government  budget  act  to  pro- 
vide opportunities  for  public  knowledge,  inspection,  and 
comment  on  the  school  budget.  For  that  reason,  when 
copies  of  the  county  budget  are  placed  in  the  clerk's  office 
for  public  and  media  inspection,  they  should  be  accom- 
panied by  the  school  budget;  and  the  county's  budget  hear- 
ing should  consider  the  amount  of  the  county  appropriations 
for  schools  as  well  as  other  county-funded  programs. 

School  Financial  Information 

Because  school  appropriations  often  constitute  the 
major  part  of  a  county's  budget,  county  commissioners  have 
an  understandable  interest  in  the  place  of  county  money 
in  the  total  financial  operations  of  each  administrative  unit 
in  the  county.  How  much  county  money  is  needed?  How 
is  it  used?  What  educational  programs  does  it  support?  The 
school  budget  act  recognizes  the  validity  of  this  interest 
by  entitling  the  board  of  county  commissioners  to  a  broad 
range  of  information  on  the  full  financial  operations  of  each 
administrative  unit.  First,  the  school  board  must  submit 
its  entire  budget  to  the  county  commissioners,  not  just  that 
part  for  which  county  support  is  requested."  Second,  the 
person  who  conducts  the  annual  audit  of  school  operations 
must  file  a  copy  of  the  audit  report  with  the  county  com- 
missioners.' Third,  at  the  commissioners'  request  the  school 
board  must  make  available  to  the  county  commissioners 
"all  books,  records,  audit  reports,  and  other  information 
bearing  on  the  financial  operation  of  the  local  school  ad- 
ministrative unit."*  And  finally,  the  school  finance  officer 
must  make  periodic  fmancial  reports  to  the  county  com- 
missioners if  that  board  so  requests  in  writing.' 


County  Appropriation  ( 

Once  the  county  commissioners  have  the  school 
board's  proposed  school  budget,  plus  any  other  requested 
information,  they  will  review  that  budget  as  part  of  their 
regular  budget  process.  The  commissioners  may  go  over 
budget  requests  on  a  line-by-line  basis.*  The  county's  budget 
ordinance  is  to  contain  the  county's  appropriations  to  each 
administrative  unit  in  the  county.  Although  the  commis- 
sioners will  have  before  them  the  entire  proposed  school 
budget,  they  appropriate  from  county  revenues  only  the 
amount  needed  to  finance  county-supported  school  oper- 
ations. Thus  the  county  budget  ordinance  will  not  appropri- 
ate state  school  moneys  or  federal  money  received  by  the 
administrative  unit,  and  it  should  not  appropriate  fines, 
penalties,  or  forfeitures. 

A  county's  budget  ordinance  should  include  at  least 
two  appropriations  to  each  administrative  unit  in  the  county, 
and  each  appropriation  may  be  partially  or  wholly  divided 
into  allocations. 

The  budget  act  indicates  that  the  county  should  make 
school  appropriations  in  the  county  budget  ordinance  by 
school  ftind.  That  is,  the  ordinance  should  include  separate 
appropriations  to  the  local  current  expense  fund  and  to  the 
capital  outlay  fund  of  each  administrative  unit  in  the  county.  / 
Although  this  point  is  not  made  directly  in  the  statute,  it 
is  implied  by  several  provisions.  For  example,  the  appor- 
tionment requirement"  demands  that  appropriations  for  cur- 
rent expenses  be  separate  from  those  for  capital  outlay,  and 
the  procedure  for  resolving  disputes'"  also  assumes  separate 
appropriations  to  the  local  current  expense  and  capital  out- 
lay fiinds.  A  county  need  not  estabUsh  separate  school  funds 
(except  for  a  supplemental  tax)  in  its  own  books  of  account. 
Instead,  the  school  appropriations  may  be  included  in  the 
county's  general  fund. 

A  county  may  stop  at  the  appropriation  stage,  leaving 
the  use  of  the  county  money  within  each  fund  to  the  school 
board's  discretion.  But  G.S.  115C-429(b)  gives  the  com- 
missioners greater  control  over  school  expenditures  if  they 
want  it.  That  subsection  authorizes  the  commissioners  to 
allocate  part  or  all  of  each  appropriation  by  "purpose,  func- 
tion, or  project  as  defined  in  the  uniform  budget  format." 
For  example,  the  commissioners  could  allocate  part  of  their 
appropriation  to  the  local  current  expense  fund  to  Instruc- 


3.  G.S.  115C^28. 

4.  G.S.  1150^29. 

5.  G.S.  115C-447. 

6.  G.S.  115C-429(c). 

7.  G.S.  U5C-436(a). 


8.  Wilson  County  Bd.  of  Educ.  v.  Wilson  County  Bd.  of  Comm'rs,  26  N.C.     / 
App.  114,  215  S.E.2d  412  (1975).  V 

9.  G.S.  115C^30. 

10.  G.S.  U5C-431. 
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tional  Programs,  a  purpose  under  the  uniform  format.  That 
allocation  could  then  be  further  allocated  among  the  several 
functions  that  constitute  the  Instructional  Programs  pur- 
pose. These  allocations  serve,  in  effect,  as  a  maximum 
authorization  for  the  use  of  county  money  on  each  of  the 
projects,  purposes,  and  functions  specified,  and  die  board 
of  education  must  observe  them  when  it  adopts  its  budget 
resolution.  But  the  commissioners  may  not  control  the 
school  board  budget  to  the  level  of  line  items.  They  may 
not  direct  the  school  board  to  limit  expenditures  within 
a  given  function  to  a  specified  line  item  or  to  refrain  from 
spending  money  on  a  particular  line  item.  Neither  may  the 
commissioners  in  any  other  way  limit  the  school  board's 
line-item  discretion;  for  example,  they  may  not  direct  that 
funds  be  spent  on  band  or  choral  groups.  They  also  may 
not  bypass  the  budget  process  and  contribute  fiinds  directly 
to  individual  schools  for  these  purposes."  County  com- 
missioners may  approve  capital  outlay  expenditures  on  the 
basis  of  individual  capital  projects;  thus  they  may  exer- 
cise more  control  over  capital  expense  than  over  the  local 
current  expense  fund,  including  deletion  of  individual  cap- 
ital projects  from  the  school  board  budget.  The  school 
board's  ability  to  modify  the  allocation  and  the  procedures 
it  must  follow  when  doing  so  are  set  forth  in  the  discus- 
sion on  budget  execution. 

Apportionment 

If  a  county  has  only  one  administrative  unit,  the  board 
of  commissioners  may  divide  its  school  appropriations  be- 
tween current  expense  and  capital  outlay  as  it  sees  fit,  sub- 
ject only  to  the  school  board's  ability  to  challenge  this 
division  in  court  under  the  dispute-resolution  procedure. 
In  counties  with  more  than  one  administrative  unit, 
however,  the  school  budget  act  imposes  another 
constraint— apportionment.  County  appropriations  to  lo- 
cal current  expense  funds  must  be  apportioned  among  the 
school  units  in  the  county  according  to  the  "membership" 
of  each  unit.'^  The  State  Board  of  Education  determines 
and  certifies  to  each  school  unit  and  the  appropriate  board 
of  commissioners  the  unit's  "total  membership."  The  ap- 
portionment requirement  demands  that,  on  the  basis  of 
those  figures,  the  "dollar  amount  obtained  by  dividing  the 
amount  .  .  .  appropriated  to  each  unit  by  the  total  mem- 


bership of  the  unit"  be  the  same  for  each  unit.  An  exam- 
ple should  clarify  this  formula. 

X  County  has  three  school  administrative  units,  with 
the  following  memberships: 

County  Unit:        9,400 

City  Unit  A:         3,400 

City  Unit  B:         5,950 
18,750 

The  county  wishes  to  appropriate  a  total  of  $1,300,000  to 
the  three  units  for  local  current  expenses.  That  amount  is 
divided  by  the  total  membership  (18,750)  for  the  three  units, 
which  yields  a  doUars-per-pupil  figure  of  $69.33.  Multiply- 
ing the  membership  of  each  unit  by  this  dollar  figure  results 
in  the  following  amounts: 

County  Unit:      $  651,702.00 

City  Unit  A:         235,722.00 

City  Unit  B:  412,513.50 

$1,299,937.50 

The  apportionment  requirement  is  designed  to  prevent 
any  favoritism  or  appearance  of  favoritism  in  the  funding 
of  current  operations  among  school  units  in  the  same 
county.  The  budget  act  recognizes  that  the  capital  outlay 
needs  of  units  may  differ,  however,  and  so  the  apportion- 
ment requirement  does  not  apply  to  county  appropriations 
for  capital  outlay.  The  purposes  of  apportionment  might 
be  frustrated  if,  after  the  county  and  school  budgets  were 
adopted,  a  school  board  or  the  county  commissioners  were 
to  transfer  county  moneys  from  the  capital  outlay  fijnd  to 
the  local  current  expense  fund.  Therefore  the  law  allows 
only  limited  transfers  to  or  from  a  school  unit's  capital  out- 
lay fund;  it  limits  such  transfers  to  emergencies,  requires 
the  approval  of  the  county  commissioners,  and  permits  each 
school  unit  in  the  county  an  opportunity  to  comment  on 
the  proposed  transfer.'^ 

County  commissioners  are  limited  in  authority  to 
amend  their  budget  ordinance  with  respect  to  the  school 
board  budget.  They  may  not  reduce  school  appropriations 
after  they  adopt  the  county  budget  ordinance  unless  the 
school  board  consents  to  the  reduction  or  economic  con- 
ditions require  a  general  reduction  in  county  spending.''* 
The  commissioners  may  unilaterally  add  money  to  the 
school  board  budget,  but  money  added  to  the  local  cur- 
rent expense  budget  may  be  allocated  only  by  purpose  or 
function." 


11.  Unpublished  N.C.  attorney  general's  opinion.  July  3,  1986,  digested  in 
School  Law  Bulletin  18  (Winter  1987):  35-36. 

12.  G.S.  113C^30. 


13.  G.S.  115C-433(d). 

14.  OS.  159-13(9). 

15.  Unpublished  N.C.  attorney  general's  opinion,  January  10,  1984,  digested 
in  School  Law  Bulletin  15  (April  1984):  19. 
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Resolution  of  Disputes  Between 
School  Boards  and 
Commissioners 

Basic  Procedure 

A  county  appropriates  funds  to  many  departments  and 
agencies.  Almost  always  the  commissioners  exercise  sole 
discretion  as  to  the  amount  of  each  appropriation;  the 
recipient  department  or  agency  must  accept  that  amount. 
In  1909  the  North  Carolina  Supreme  Court  held  that  school 
boards  were  also  required  to  accept  the  commissioners' 
decision  as  to  the  amount  of  funds  that  would  be  available 
for  operating  the  schools.**  In  response  to  that  decision  and 
in  order  to  avoid  dominance  by  either  board,  the  legisla- 
ture adopted  the  predecessor  of  the  current  dispute- 
resolution  statute,  providing  for  a  hearing  by  a  disinterested 
party.' ^ 

The  current  statute  permits  a  school  unit  that  is  dis- 
satisfied with  the  amount  of  its  appropriation  from  the 
county  to  protest  and  seek  additional  funds.'*  It  sets  out 
a  judicial  procedure  for  resolving  disputes  between  school 
boards  and  county  commissioners  as  to  the  amount  of  the 
county  appropriation.  The  process  begins  with  a  formal 
determination  by  the  school  board  that  the  amount  of  the 
county  appropriation  to  the  local  current  expense  fund,  the 
capital  outlay  fund,  or  both  is  "not  sufficient  to  support 
a  system  of  free  public  schools."  After  such  a  determina- 
tion the  two  boards  must  meet  and  attempt  to  resolve  their 
differences.  If  they  fail  to  agree,  either  board  may  refer 
the  matter  to  the  clerk  of  superior  court  in  that  county  for 
arbitration.  The  clerk's  decision  may  then  be  appealed  by 
either  board  to  superior  court,  where  the  issue  is  the  amount 
of  county  money  needed  to  "maintain  a  system  of  free  pub- 
lic schools."  The  issue  may  be  tried  before  a  judge  or  jury. 
If  the  case  is  tried  before  a  jury,  the  trial  court  judge  may 
summon  a  jury  from  another  county  if  he  considers  it 
necessary  in  order  to  provide  a  fair  trial."  The  court's  award 
is  conclusive,  and  an  appeals  court  will  not  upset  it  unless 
the  "findings  were  made  arbitrarily  or  in  abuse  of  statutory 
duty.''^" 


16.  County  Bd.  of  Educ.  v.  Board  of  Comm'rs.  150  N.C.  116,  63  S.E.  724 
(1909). 

17.  See  Whiteville  City  Administrative  Unit  v.  Columbus  County  Bd.  of 
County  Comm'rs,  251  N.C.  826,  828-30,  112  S.E.2d  539,  541-42  (1960). 

18.  G.S.  115C^31. 

19.  Kinston  City  Bd.  of  Educ.  v.  Board  of  Comm'rs,  29  N.C.  App.  554, 
225  S.E. 2d  145  (1976). 

20.  Board  of  Educ.  v.  Board  of  County  Comm'rs,  240  N.C.  118,  121,  81 
S.E. 2d  256,  258  (1954). 


If  the  county  commissioners'  appropriation  is  found  ( 
insufficient,  the  finding  should  come  as  early  as  possible 
so  as  to  minimize  upheaval  of  the  county's  budget.  The 
dispute  procedure  in  G.S.  115C^31  recognizes  this  urgency 
and  attempts  to  resolve  such  disputes  within  a  month  or 
two.  The  first  stage  in  the  procedure,  the  meeting  of  the 
two  boards,  must  occur  within  seven  days  after  the  county 
commissioners  decide  on  the  amount  of  the  county's  ap- 
propriations for  schools.  The  matter  must  be  referred  to 
the  clerk  of  court  within  three  days  after  the  joint  meet- 
ing, and  the  clerk's  decision  must  come  within  ten  days 
after  that.  The  third  stage,  appeal  of  the  clerk's  decision 
to  superior  court,  must  come  within  ten  days  after  the  award 
is  made.  The  matter  will  therefore  come  before  superior 
court  in  a  maximum  of  thirty  days  after  the  commission- 
ers' decision.  The  concern  for  urgency  does  not  stop  there, 
because  the  statute  also  directs  the  court  to  consider  the 
matter  promptly 


Special  Appropriation  to  the  Lx)cal 
Current  Expense  Fund 

Despite  the  accelerated  procedure,  disputes  sometimes  / 
are  not  resolved  until  mid-fall  or  even  later  in  the  budget  ^ 
year.  If  the  superior  court's  decision  is  appealed  and  the 
judge  feels  that  the  appeal  cannot  be  resolved  in  time  for 
additional  taxes  to  be  levied  that  year,  he  may  order  the 
county  to  appropriate  to  the  school  unit's  local  current  ex- 
pense fund  an  amount  sufficient,  when  added  to  other 
resources  of  the  fund,  to  equal  the  "amount"  of  this  fund 
for  the  previous  year.  It  is  not  clear  from  the  statute  whether 
"amount"  refers  to  the  amount  budgeted  for  the  fund  or 
the  amount  actually  spent.  But  because  such  an  order  may 
come  before  the  school  unit's  audit  for  the  previous  year 
has  been  completed,  so  that  the  amount  actually  spent  is 
not  available,  the  figure  used  should  probably  be  the  amount 
budgeted. 

This  provision  is  intended  to  establish  a  reserve  in  case 
the  final  decision  goes  against  the  county.  By  being  forced 
to  appropriate  enough  to  maintain  the  local  current  expense 
fund  at  the  previous  year's  level  (and  thereby  also  being 
forced  to  provide  sufficient  revenues  to  balance  that  ap- 
propriation), the  county  may  be  able  to  meet  the  demands 
of  an  adverse  final  judgment  without  serious  effects  on  its 
finances.  Given  that  purpose,  the  school  unit  should  look 
on  the  difference  between  the  court-ordered  appropriation 
and  the  actual  county  appropriation  as  a  kind  of  trust  fund.  ( 
If  the  final  decision  favors  the  county,  that  excess  will  revert 
to  the  county  and  therefore  should  not  be  spent. 
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The  limited  nature  of  this  provision  should  be  noted. 
First,  it  applies  only  to  the  local  current  expense  fund.  No 
comparable  provision  permits  interim  appropriations  to  the 
capital  outlay  fund.  Second,  the  provision  is  useful  only 
if  the  level  of  appropriations  to  the  local  current  expense 
fiind  is  lower  in  the  budget  year  than  in  the  previous  year. 
If,  instead,  the  level  proposed  by  the  county  commission- 
ers is  the  same  as  or  higher  than  the  previous  year's  level 
but  the  school  board  is  arguing  that  the  increase  should 
be  higher  still,  the  provision  will  be  of  no  use. 

Additional  Taxes 

If  the  final  judgment  demands  further  appropriations 
from  the  county  greater  than  its  resources,  the  commis- 
sioners are  authorized  to  levy  supplemental  property  taxes 
in  addition  to  those  levied  in  the  county  budget  ordinance. 
If  the  court's  order  is  entered  before  September  1,  the  date 
on  which  property  taxes  are  due,  the  second  levy  should 
be  collected  as  a  part  of  the  original  levy.  If  the  order  comes 
after  September  1,  the  staUite  modifies  the  due  date  and 
the  interest  schedule  for  the  new  taxes.  They  become  due 
on  the  date  levied,  and  interest  begins  to  run  120  days  later, 
with  additional  interest  accruing  every  thirty  days  there- 
after until  the  taxes  are  paid. 

Voted  Supplemental  Taxes 

In  approximately  one  quarter  of  the  school  adminis- 
trative units  and  in  fewer  than  a  dozen  smaller  school  tax 
districts  (areas  within  a  county  school  administrative  unit), 
the  voters  have  approved  the  levy  of  supplemental  school 
taxes.  In  only  three  counties  (Durham,  Polk,  and  Stanly) 
is  all  taxable  property  subject  to  a  city  or  county  school 
district  levy.  Some  referenda  have  been  held  under  gener- 
al law,2'  others  pursuant  to  legislation  specially  enacted  for 
the  affected  units.  Usually  the  special  tax  is  levied  by  the 
county  commissioners;  in  the  cities  of  Thomasville,  Rocky 
Mount,  Roanoke  Rapids,  Mooresville,  and  Salisbury,  the 
tax  is  levied  by  a  city  council.  The  maximum  rate  of  the 
tax  and  the  uses  to  which  the  proceeds  may  be  put  are  es- 
tablished by  the  terms  of  the  ballot  used  in  the  referen- 
dum approving  the  tax. 

G.S.  115C-511  establishes  the  procedure  for  levying  a 
supplemental  tax  approved  under  the  general  law  proce- 
dures. (The  levy  of  a  supplemental  tax  approved  pursuant 


to  a  local  act  is,  first  of  all,  subject  to  that  local  act;  if 
the  local  act  is  silent  on  this  point,  the  general  law  proce- 
dure should  be  followed.)  The  school  board,  in  the  bud- 
get it  submits  to  the  county  commissioners,  requests  a 
specific  rate  for  the  supplemental  tax.  (By  April  15  the 
county  tax  supervisor  will  have  sent  the  school  unit  an  es- 
timate of  the  appraised  valuation  of  the  unit.)  That  request, 
which  may  not  exceed  the  maximum  approved  by  the 
voters,  establishes  the  maximum  that  the  county  commis- 
sioners may  levy.  But  the  commissioners  have  complete 
discretion  as  to  the  rate  as  long  as  they  do  not  exceed  that 
maximum.  (Again,  this  is  a  description  of  the  general  law 
procedure.  Under  a  local  act  the  tax-levying  authority, 
whether  county  or  city,  may  have  no  discretion  as  to  the 
rate  of  tax.  Instead,  the  rate  is  set  by  the  local  act  or,  in 
at  least  one  city  [Mooresville] ,  by  the  school  board  itself. ) 
A  supplemental  tax  is  not  part  of  the  county's  appropri- 
ation to  the  school  unit.  In  describing  the  revenues  avail- 
able to  the  local  current  expense  fund  and  the  capital  outlay 
fund,  G.S.  115C-426(e)  makes  a  clear  distinction  between 
the  appropriation  from  the  county  and  the  proceeds  of  a 
supplemental  tax.  In  addition  both  G.S.  115C-511  and  G.S. 
159-26(b)  anticipate  that  the  tax-levying  body  is  simply  to 
act  as  agent  for  the  school  unit  or  district  in  collecting  the 
tax.  Two  practical  effects  arise  from  this  characterization 
of  the  voted  supplement.  First,  the  county  may  not  speci- 
fy how  the  proceeds  of  the  tax  may  be  used;  this  decision 
is  the  school  board's,  subject  only  to  the  terms  of  the 
referendum  under  which  the  tax  was  approved.  (Of  course, 
the  county  commissioners  are  entitled  to  consider  the  avail- 
ability of  these  tax  proceeds  when  they  determine  how 
much  county  money  should  be  appropriated  to  the  school 
unit.)  Second,  the  school  unit  is  entitled  to  the  full  amount 
of  the  proceeds  of  the  tax,  less  the  cost  of  collection,  if 
the  board  of  commissioners  decides  to  deduct  those  ex- 
penses. If  collections  exceed  budget  estimates,  the  excess 
goes  to  the  school  board.  By  the  same  token,  should  col- 
lections be  less  than  estimated,  it  is  the  school  board- 
not  the  county— that  must  adjust  expenditures  to  account 
for  the  shortfall. 

Fines,  Penalties,  and  Forfeitures 

Article  IX,  Section  7,  of  the  state  constitution  directs 
that  fines  collected  for  breach  of  the  penal  laws  (including 
civil  penalties  for  overtime  parking),^^  penalties,  and  for- 


21.  G.S.  ILSC-SOl  et  seq.  (former  G.S.  115-116  et  seq. 


22.  Cauble  v.  City  of  Asheville.  66  N.C.  App.  537,  311  S.E.2d  889.  affd, 
314  N.C.  598,  336  S.E.2d  59  (1985). 
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feitures  be  used  exclusively  for  the  public  schools.  G.S. 
115C^37  defines  the  clear  proceeds  of  fines,  penalties,  and 
forfeitures  as  the  full  amount  collected,  diminished  only 
by  the  actual  costs  of  collection,  not  to  exceed  10  percent 
of  the  amount  collected.  Under  the  framework  of  the  budget 
act,^'  the  county  acts  simply  as  agent  for  the  school  board 
with  regard  to  these  revenues,  collecting  them  from  the 
clerk  of  superior  court  (to  whom  the  fines,  penalties,  and 
forfeitures  are  paid)  and  apportioning^''  and  transmitting 
them  to  the  school  unit  or  units.  In  this  regard,  these 
revenues  are  comparable  with  the  proceeds  of  a  voted 
school  appropriation:  they  should  not  be  included  as  part 
of  the  county's  school  appropriation,  and  how  they  are  used 
is  for  the  school  board  to  decide,  not  the  county  commis- 
sioners. But  here  again,  the  commissioners  may  consider 
the  revenues  from  fines,  penalties,  and  forfeitures  in 
determining  how  much  county  money  is  required. 

Proceeds  of  Insurance  Claims 

Moneys  paid  to  a  school  administrative  unit  under  a 
contract  of  insurance  against  loss  of  capital  assets  through 
fire  or  casualty  may  be  used  to  repair  or  replace  the 
damaged  asset  or,  if  the  asset  is  not  repaired  or  replaced, 
to  the  credit  of  the  capital  outlay  fund  for  appropriation 
at  some  future  time.^' 

Budget  Execution 
School  Budget  Resolution 

Once  the  county  commissioners  have  made  their  ap- 
propriations to  the  board  of  education,  or  once  the  dispute- 
resolution  procedure  has  concluded,  the  school  board  must 
adopt  a  school  budget  resolution  (G.S.  115C-425).  If  it  does 
not  do  so  by  July  1,  the  board  of  education  must  make  in- 
terim appropriations  for  salaries  and  the  usual  ordinary 
expenses  of  the  administrative  unit  for  the  interval  between 
the  beginning  of  the  fiscal  year  and  the  adoption  of  the 
budget  resolution.  Interim  appropriations  are  charged  to 
the  proper  appropriations  in  the  budget  resolution.^* 

The  budget  resolution  must  account  for  all  expendi- 
tures of  the  administrative  unit,  regardless  of  the  source 
of  revenues  (G.S.  115C-432).  G.S.  115C-432(b)  subjects 


the  school  board  to  several  budget  directions  and  limita-  I 
tions.  The  budget  must  be  balanced,  and  it  must  contain 
sufficient  appropriations  to  fund  continuing  contracts  and 
past  deficits.  Also  estimates  regarding  revenues  to  be  real- 
ized from  any  supplemental  taxes  must  be  realistic;  the  es- 
timated percentage  of  collections  may  not  exceed  the  actual 
percentage  of  collections  from  the  previous  year. 

An  important  provision  regarding  local  funds  requires 
the  school  budget  resolution  to  observe  any  allocations  that 
the  county  has  made  in  its  appropriations  to  the  school  unit. 
But  this  provision  applies  only  to  the  county's  appropria- 
tion. For  example,  if  the  county  had  allocated  $75,000  of 
its  local  current  expense  fund  appropriation  to  Adult  Edu- 
cation, in  its  budget  resolution  the  school  board  must  ap- 
propriate $75,(X)0  of  county  money  for  that  function.  But 
the  school  board  may  also  use  other  resources— such  as 
proceeds  of  a  voted  supplement— to  increase  the  total  ap- 
propriation for  Adult  Education.  Allocation  by  the  county 
restricts  only  the  purposes  for  which  county  moneys  may 
be  spent. 

Once  adopted  a  school  budget  resolution  may  be 
changed  in  response  to  events  during  the  budget  year  that 
create  new  expenditure  needs  or  lessen  the  need  for  bud- 
geted expenditures.  A  school  board  may  amend  the  unit's  / 
budget  resolution  during  the  budget  year  as  long  as  the  ^ 
amended  resolution  continues  to  satisfy  the  directions  and 
limitafions  of  G.S.  115C-425  and  G.S.  115C-432."  In  ad- 
dition, however,  certain  budget-resolution  changes  require 
the  county  commissioners'  approval  either  to  protect  the 
commissioners'  allocation  decisions  or  to  protect  the  ap- 
portionment of  local  current  expense  mon^s  among  school 
units.  On  the  other  hand,  school  boards  are  entitied  to  rely 
on  the  county's  school  appropriations  by  virtue  of  G.S. 
159-13(b)(9),  which  limits  the  county's  authority  to  reduce 
school  appropriations  by  amending  the  county  budget  or- 
dinance. School  appropriations  may  be  reduced  only  if  the 
board  of  education  agrees  to  a  reduction  or  if  a  general 
reduction  in  county  expenditures  is  required  because  of 
prevailing  economic  conditions. 

Amendments  to  Capital  Outlay 
Projects 

G.S.  115C-433(b),  regarding  amendments  to  capital 
outlay  projects,  may  be  interpreted  in  two  ways.  Both  in- 


23.  G.S.  115C^37. 

24.  G.S.  115C-452. 

25.  G.S.  115C^M9. 

26.  G.S.  115C-434. 


27.  G.S.  115C-433{a). 
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terpretations  begin  with  G.S.  115C-426(f),  which  groups 
capital  outlay  expenditures  into  six  categories: 

1)  Acquisition  of  land; 

2)  Acquisition  and  construction  of  buildings; 

3)  Acquisition  or  replacement  of  furnishings  and 
equipment; 

4)  Acquisition  of  school  buses; 

5)  Acquisition  of  activity  buses  and  other  motor 
vehicles;  and 

6)  Other  items  assigned  to  capital  outlay  by  the  uni- 
form budget  format. 

Under  both  interpretations,  a  proposal  to  amend  the  school 
budget  resolution  so  as  to  increase  or  decrease  the  fund- 
ing for  projects  in  categories  (1)  and  (2)  must  be  approved 
by  the  commissioners.  The  divergence  between  the  in- 
terpretations concerns  the  sort  of  action  that  the  commis- 
sioners must  take  in  order  to  trigger  that  requirement  of 
approval.  Let  us  look  at  each  interpretation  in  mm. 

One  reading  of  the  statute  would  require  commissioner 
approval  of  any  change  in  the  school  budget  resolution  that 
affects  a  project  in  category  (1)  or  category  (2)  if  the  com- 
missioners allocated  any  portion  of  their  capital  outlay  ap- 
propriation or  their  local  current  expense  fund 
appropriation.  The  second  reading  would  require  commis- 
sioner approval  of  only  changes  to  projects  that  have  been 
the  subject  of  an  allocation.  Only  if  some  portion  of  the 
capital  outlay  appropriation  was  allocated  is  the  commis- 
sioners' approval  required. 

The  first  interpretation  rests  on  a  very  literal  reading 
of  the  statute  and  is  both  unnecessary  and  unnecessarily 
harsh.  If  the  county  commissioners  wish  to  maintain  some 
control  over  county  money  appropriated  for  school  capi- 
tal outlay,  they  may  do  so  very  simply  by  allocating  their 
capital  outlay  appropriation  among  projects.  There  is  no 
need  to  do  so  in  a  backhanded  fashion  through  allocation 
of  the  local  current  expense  fund  appropriation.  There- 
fore the  second  interpretation  seems  preferable. 

For  an  illustration  of  that  interpretation,  assume  that 
the  commissioners  appropriate  $290,000  for  capital  out- 
lay, fully  allocated  as  follows: 

$  78,000— Land  purchase,  new  high  school 
131,000— Addition,  junior  high  school 
36,000— New    and    replacement    furnishings 

and  equipment 
45,000— School  buses 


is  silent  about  changes  in  allocations  to  projects  in  the 
remaining  categories  so  that  changes  in  those  categories 
are  entirely  within  the  school  board's  discretion.  To  return 
to  the  example,  the  allocation  for  furnishings  involves  items 
in  category  (3),  and  the  allocation  for  buses  involves  items 
in  category  (4).  The  school  board  could  transfer  funds 
between  these  two  allocations,  or  from  either  allocation 
to  items  in  category  (5),  without  the  commissioners' 
approval.  The  special  treatment  accorded  allocations  for 
projects  in  categories  (1)  and  (2)  reflects  the  much  greater 
interest  that  county  commissioners  generally  take  in 
projects  in  those  two  categories. 

Commissioner  Approval  of  Purcliases 
of  School  Sites 

A  school  board  may  not  execute  a  contract  to  purchase 
a  school  site  or  spend  any  moneys  for  a  site  without  the 
county  commissioners'  approval  "as  to  the  amount  to  be 
spent  for  the  site."^'  This  limitation  applies  whether  the 
county  has  made  a  blanket  capital  outlay  appropriation  or 
has  allocated  moneys  for  this  particular  project.  Indeed, 
it  applies  even  if  the  moneys  used  to  finance  the  purchase 
come  entirely  from  noncounty  sources.  If  the  two  boards 
disagree  over  this  matter,  they  can  resolve  the  dispute 
through  the  same  judicial  procedure  used  to  resolve  budge- 
tary disputes.  If  that  procedure  is  used,  the  question  be- 
fore the  clerk  of  superior  court  or  the  court  itself  concerns 
only  the  amount  to  be  spent  for  the  site.  The  school  board 
has  the  power  to  choose  school  sites,"  and  if  the  clerk  or 
the  court  find  the  amount  proposed  by  the  school  board 
to  be  reasonable,  presumably  that  board  will  prevail. 

Amendments  within  the  Current 
Expense  Fund 

If  the  county  commissioners  allocate  all  or  part  of  the 
county's  appropriation  to  the  local  current  expense  fund, 
the  school  board  itself  may  modify  an  aUocation  to  a  limited 
extent.  If  the  commissioners  allocate  an  appropriation  and 
do  nothing  more,  the  school  board  may  amend  the  school 
budget  resolution  to  increase  or  decrease  the  allocation  up 
to  25  percent.  However,  any  amendment  that  changes  the 
original  allocation  by  more  than  25  percent  must  be 
approved  by  the  county  commissioners. 


$290,000 
/  The  school  board  may  not  change  the  allocations  for 

the  first  two  items  that  fall  in  categories  (1)  and  (2)  without 
the  county  commissioners'  approval.  But  G.S.  115C-433 
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For  example,  suppose  that  the  county  allocates  $75,000 
of  its  local  current  expense  appropriation  for  Adult  Edu- 
cation. Twenty-five  percent  of  that  sum  is  $18,750.  Through 
January  the  school  board  amends  its  budget  resolution 
several  times,  producing  a  total  increase  of  $17,250  in  the 
allocation.  It  may  do  so  on  its  own  authorization.  But  in 
February  the  board  wishes  to  increase  the  allocation  another 
$2,000,  which  will  result  in  a  total  increase  of  $19,250.  Be- 
cause that  total  is  more  than  25  percent  of  the  allocation, 
this  change  must  be  approved  by  the  county  commission- 
ers. Also  each  further  increase  in  the  allocation  will  re- 
quire the  commissioners'  approval  because  it  will  result 
in  an  increase  of  more  than  25  percent  from  the  original 
allocation.  Notice,  then,  that  it  is  the  result  of  a  change 
and  not  the  size  of  the  change  itself  that  triggers  the 
requirement  of  commissioner  approval . 

The  25-percent  rule  applies  if  the  county  commission- 
ers simply  allocate  their  appropriation.  But  when  they  adopt 
the  budget,  they  can  reduce  to  as  low  as  10  percent  the 
size  of  the  percentage  change  that  will  trigger  review. 
Returning  to  the  example,  if  the  commissioners  reduced 
the  percentage  to  10  percent,  any  change  that  resulted  in 
an  increase  or  decrease  of  $7,500  would  require  their  ap- 
proval. The  commissioners  not  only  may  select  a  percen- 
tage anywhere  from  10  to  25  percent  but  also  may  apply 
different  percentages  to  different  allocations,  such  as  10 
percent  to  changes  in  the  Adult  Education  allocation  and 
20  percent  to  changes  in  the  Instructional  Services  Special 
Programs  allocation. 

Transfers  to  or  from  the  Capital 
Outlay  Fund 

The  discussion  on  apportionment  noted  that  the  pur- 
poses of  apportionment  might  be  frustrated  if  school  units 
could  freely  transfer  county  moneys  from  the  capital  out- 
lay hand  to  the  local  current  expense  fund,  or  vice  versa. 
Yet  a  flat  prohibition  on  such  transfers  may  be  too  great 
a  restraint.  G.S.  115C^33  seeks  to  protect  the  integrity  of 
apportionments  without  completely  banning  transfers  to 
or  from  capital  outlay  Transfers  are  permitted  but  tightly 
restricted.  First,  they  may  be  made  only  to  meet  emer- 
gencies "unforeseen  and  unforeseeable"  when  the  school 
budget  resolution  was  adopted;  for  example,  a  high  wind 
might  lift  the  roof  off  a  school  building,  requiring  immedi- 
ate repair.  Second,  a  proposed  transfer  must  be  submitted 
for  the  county  commissioners'  approval. 

The  school  board  initiates  such  a  transfer  by  adopt- 
ing a  resolution  that  states  (1)  the  amount  of  the  proposed 
transfer,  (2)  the  nature  of  the  emergency,  (3)  why  the  emer- 


gency was  unforeseen  and  could  not  have  been  foreseen,  V  | 
(4)  what  objects  of  expenditure  will  be  added  or  increased, 
and  (5)  what  objects  of  expenditure  will  be  reduced  or 
eliminated.  The  school  board  sends  copies  of  the  resolu- 
tion to  the  county  commissioners  and  to  the  school  board 
of  each  other  school  unit  in  the  county.  Within  thirty  days 
the  commissioners  must  (a)  offer  each  of  the  other  school 
boards  an  opportunity  to  comment  on  the  proposed  trans- 
fer and  then  (b)  approve  or  disapprove  the  request.  Failure 
to  act  by  the  commissioners  is  deemed  approval,  although 
the  school  board  and  county  commissioners  may  agree  to 
an  extension.  Once  action  is  taken,  the  county  must  noti- 
fy the  requesting  school  board  and  any  other  school  board 
that  commented  on  the  request. 

As  noted  this  procedure  is  intended  to  protect  the  ap- 
portionment of  local  current  expense  funds  among  school 
units  in  a  single  county;  it  should  be  used  only  for  authentic 
unforeseen  emergencies.  Besides  protecting  apportionment, 
this  procedure  also  protects  a  county's  appropriations  to 
capital  outlay;  it  is  not  limited  to  counties  with  more  than 
one  school  unit.  It  applies  to  and  must  be  followed  by  any 
school  unit  in  any  county,  even  if  the  county  has  only  one 
unit. 

School  Finance  Officer 
Appointment 

G.S.  115C-435  requires  each  school  unit  to  have  a 
school  finance  officer,  appointed  by  the  superintendent  with 
the  school  board's  approval  and  serving  at  the  superinten- 
dent's pleasure.  Although  the  statute  permits  the  superin- 
tendent, with  the  school  board's  and  county  commissioners' 
approval,  to  designate  the  county  finance  officer  as  school 
finance  officer,  this  is  rarely,  if  ever,  done.  Because  of  the 
possibility  of  divided  loyalty,  the  school  board  should  be 
cautious  about  entering  into  such  a  joint  appointment.  In 
counties  where  there  is  more  than  one  school  unit,  the  stat- 
ute also  permits  a  single  person  to  serve  as  school  finance 
officer  for  all  school  units  in  the  county  if  the  arrange- 
ment is  approved  by  the  affected  superintendents  and  school 
boards  and  by  the  county  commissioners.  This  too  is  an 
unusual  arrangement. 

Duties 

G.S.  115C-436  describes  the  school  finance  officer's 
major  duties,  including  a  number  of  reporting  duties  to     y 
various  officials.  She  must  make  whatever  periodic  finan-    V 
cial  reports  the  superintendent  or  the  school  board  requests. 
The  statute  also  recognizes  the  interest  the  county  will  have 


in  school  finances  and  requires  the  school  finance  officer 
to  make  periodic  financial  reports  to  the  county  commis- 
sioners if  they  so  request  in  writing.  Another  provision, 
G.S.  115C^446,  requires  this  person  to  make  semiannual 
reports  to  the  Local  Government  Commission. 

The  school  finance  officer  is  also  responsible  for  keep- 
ing the  accounts  of  the  school  unit;  receiving  and  deposit- 
ing moneys;  investing  idle  cash;  signing  and  issuing  checks, 
drafts,  and  state  warrants;  and  giving  the  preaudit  certifi- 
cate required  on  all  contracts,  agreements,  and  purchase 
orders. 

Salary 

The  state  provides  a  school  finance  officer  for  each 
county  as  part  of  the  Basic  Education  Program,  and  each 
finance  officer  paid  with  state  funds  must  meet  standards 
set  by  the  State  Board  of  Education  .^•'  This  board  deter- 
mines the  amount  allotted  to  each  county  for  a  finance 
officer.  The  allotment  schedule  must  be  based  on  the  total 
average  daily  membership  in  the  county  and  on  the  finance 
officer's  certification  level.  In  counties  with  more  than  one 
school  unit,  the  amount  for  each  unit  is  determined  by  ap- 
,  plying  the  unit's  percentage  of  the  total  county  average  daily 
membership  to  the  schedule  for  the  appropriate  finance 
officer  level  .^' 

Transfer  of  Money  to  the 
School  Unit 

County  Appropriation 

The  budget  act  (G.S.  115C-437)  allows  each  county 
and  each  school  unit  within  the  county  to  devise  the  proce- 
dures by  which  county  appropriations  are  transferred  to 
the  school  unit.  As  long  as  the  procedure  used  satisfies 
both  parties,  it  also  satisfies  the  law.  Some  counties  turn 
the  money  over  in  twelve  equal  monthly  installments,  and 
some  use  other  periodical  bases— such  as  each  quarter,  be- 
ginning (for  example)  in  August.  Another  method  is  to 
transfer  the  funds  monthly  on  the  basis  of  the  school  unit's 
needs  for  the  coming  month. 

Occasionally  the  school  unit  and  the  county  cannot 
agree  on  a  transfer  procedure.  In  such  a  case,  under  G.S. 
115C-437,  the  county  is  to  remit  the  moneys  to  the  school 
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unit  in  monthly  installments  sufficient  to  meet  the  unit's 
needs  for  the  coming  month.  Although  a  mutually  satis- 
factory arrangement  is  preferable,  this  statutory  procedure 
works,  and  it  is  used  voluntarily  in  many  units. 

Proceeds  of  a  Voted  Supplement 

The  county  acts  simply  as  collecting  agent  for  the 
school  unit  with  regard  to  any  voted  supplemental  tax.  By 
the  tenth  of  each  month  the  county  must  remit  to  the  school 
unit  the  preceding  month's  supplemental  tax  collections. 
The  county  may  deduct  from  these  collections  the  "actual 
additional  cost"  to  the  county  of  levying,  computing,  bill- 
ing, and  collecting  the  supplement,^^  but  usually  the  only 
added  cost  will  be  in  computing  the  tax  bill.  The  school 
unit  is  also  entitled  to  the  proceeds  of  current  collections 
of  taxes  levied  for  the  two  immediately  preceding  tax  years. 
But  current  collections  of  taxes  levied  more  than  two  years 
earlier  may  be  placed  in  the  county's  general  fund  or  in 
designated  funds."  That  permission  extends  to  collections 
of  voted  school  supplemental  taxes. 

Fines,  Penalties,  and  Forfeitures 

Periodically  the  county  finance  officer  receives  from 
the  county's  clerk  of  superior  court  the  proceeds  from  fmes, 
penalties,  and  forfeitures.  As  with  proceeds  of  a  voted  sup- 
plement, the  county  collects  these  moneys  only  as  an  agent 
for  the  school  board.  By  the  tenth  of  each  month  the  county 
finance  officer  must  remit  to  the  school  unit  the  amount 
of  these  moneys  received  during  the  preceding  month, 
diminished  only  by  the  actual  costs  of  collection  (not  to 
exceed  10  percent  of  the  amount  collected).^''  If  a  county 
has  more  than  one  school  unit,  the  county  finance  officer 
must  apportion  the  proceeds  from  fines,  penalties,  and  for- 
feitures among  the  units  on  the  same  basis  as  the  local 
current  expense  appropriation  is  apportioned.^' 

The  State  Appropriation 

Most  of  the  state  support  for  public  schools  is  provided 
through  the  State  Public  School  Fund.  Rather  than  being 
simply  released  directly  to  the  local  school  units,  money 
in  the  State  Public  School  Fund  and  state  bond  moneys 
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may  be  released  only  on  warrants  issued  by  the  school 
finance  officer  and  drawn  on  the  state  treasury.  Other  state 
moneys,  which  are  usually  awarded  on  a  matching  basis, 
are  released  directly  to  the  school  unit. 

Money  is  deposited  in  the  state  treasury  to  the  credit 
of  local  school  units  at  least  monthly  Before  an  install- 
ment is  credited  to  the  local  unit,  the  school  finance  officer 
must  file  a  certification  with  the  State  Board  of  Educa- 
tion, stating  the  expenditures  the  local  unit  will  make  from 
the  State  Public  School  Fund  during  the  month  to  come. 
Once  the  finance  officer  has  received  notice  from  the  state 
treasurer  of  the  amount  credited  to  the  school  administra- 
tive unit,  he  or  she  may  issue  state  warrants  up  to  the 
amount  so  certified.  The  controller  may  withhold  money 
for  payment  of  salaries  for  administrative  officers  of  local 
school  administrative  units  if  any  report  required  to  be  filed 
with  state  school  authorities  is  more  than  thirty  days  over- 
due.36 

Management  of  Funds 
Accounting  System 

Each  school  unit  must  establish  and  maintain  an  ac- 
counting system  that  is  based  on  the  modified  accrual 
method  of  accounting.  G.S.  115C-440(c)  also  directs  the 
Local  Government  Commission,  in  consultation  with  the 
State  Board  of  Education,  to  establish  rules  to  determine 
which  school  units  must  use  the  encumbrance  method  of 
accounting,  although  any  school  unit  may  use  this  method 
of  accounting. 

Budgetary  Accounting  for 
Appropriations 

Incurring  Obligations.  The  budget  act  requires  an 
annual  balanced  budget,  and  a  school  unit  may  not  incur 
an  obligation  unless  (1)  the  school  board's  budget  resolu- 
tion includes  an  appropriation  authorizing  the  obligation 
and  (2)  the  appropriation  contains  an  unencumbered 
balance  sufficient  to  pay  the  sums  that  will  become  due 
during  the  current  fiscal  year."  An  exception  to  this  re- 
quirement permits  administrative  units  to  enter  continu- 
ing contracts  for  capital  outlay  (that  is,  contracts  for  capital 
outlay  expenditures,  some  portion  or  all  of  which  is  to  be 


performed  and/or  paid  in  ensuing  fiscal  years).  The  budget '  | 
resolution  need  not  include  an  appropriation  for  the  en- 
tire obligation  if  the  following  three  requirements  have  been 
met: 

1)  The  budget  resolution  must  include  an  appropria- 
tion authorizing  the  current  fiscal  year's  portion 
of  the  obligation. 

2)  An  unencumbered  balance  must  remain  in  the  ap- 
propriation sufficient  to  pay  in  the  current  fiscal 
year  the  sums  obligated  by  the  transaction  for  the 
current  fiscal  year. 

3)  The  contract  must  have  been  approved  by  a  reso- 
lution adopted  by  the  county  commissioners  that 
binds  the  commissioners  to  appropriate  sufficient 
funds  in  ensuing  fiscal  years  to  meet  the  amounts 
to  be  paid  under  the  contract  in  those  years.^* 

In  addition,  if  the  obligation  is  evidenced  by  a  contract, 
agreement,  or  purchase  order,  a  preaudit  certificate  signed 
by  the  school  finance  officer^'  is  necessary.  An  obligation 
incurred  without  meeting  these  conditions  is  invalid  and 
may  not  be  enforced. 

Disbursements.  A  claim  against  the  school  unit  may 
not  be  paid  unless  it  has  been  approved  by  the  school 
finance  officer  or  the  school  board.  The  finance  officer/ 
may  approve  the  claim  only  if  (a)  she  determines  the^ 
amount  to  be  payable,  (b)  the  budget  resolution  includes 
an  appropriation  authorizing  the  expenditure,  and  (c)  either 
an  encumbrance  has  been  created  for  the  transaction  or 
an  unencumbered  balance  remains  in  the  appropriation 
sufficient  to  pay  the  amount  to  be  disbursed.  The  board 
of  education  may  approve  a  bill,  invoice,  or  other  claim 
against  the  administrative  unit  that  has  been  disapproved 
by  the  finance  officer;'*"  but  it  may  not  approve  a  claim 
for  which  no  appropriation  appears  in  the  budget  resolu- 
tion or  for  which  the  appropriation  contains  no  encum- 
brance and  the  unencumbered  balance  is  less  than  the 
amount  to  be  paid.  The  board  must  approve  payment  by 
formal  resolution,  stating  the  board's  reasons  for  allow- 
ing the  payment.  The  resolution  must  be  entered  in  the 
minutes  together  with  the  names  of  those  who  voted  for 
it.  The  board  chairman  or  some  other  member  designat- 
ed for  this  purpose  is  to  sign  the  certificate  on  the  check 
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or  draft  given  in  payment.  If  payment  results  in  a  viola- 
tion of  law,  all  board  members  who  voted  to  allow  pay- 
ment are  jointly  and  severally  liable  for  the  full  amount 
of  the  check  or  draft  given  in  payment. 

Payment.  Except  for  payroll  checks,  all  payments 
made  by  the  school  unit  by  check  must  bear  a  certificate 
signed  by  the  school  finance  office  or  by  a  school  board 
member  as  described  above,  indicating  that  the  payment 
has  been  approved  as  required  by  the  budget  act. 

Cash  Management  Act.  School  administrative  units 
and  their  officers  and  employees  are  subject  to  the  Cash 
Management  Act,  G.S.  147-86.10  to  -86.14,  with  respect 
to  both  moneys  required  by  law  to  be  deposited  with  the 
state  treasurer  and  moneys  made  available  to  the  unit  for 
expenditures  by  warrants  drawn  on  the  state  treasurer.  This 
act  provides  that  funds  must  be  handled  according  to  tech- 
niques and  procedures  designed  to  maximize  the  interest- 
bearing  investment  of  cash  and  to  minimize  the  accumu- 
lation of  idle  and  nonproductive  cash  balances.  The  gover- 
nor, as  director  of  the  budget,  is  to  develop  and  implement 
a  uniform  statewide  plan  for  carrying  out  this  policy.  An 
employee  who  willfully  or  continually  fails  to  follow  this 
policy  and  plan  may  be  dismissed. 

Special  Funds  of  Individual  Schools.  Individual 
schools  sometimes  handle  cash,  for  example,  gate  receipts 
from  athletic  events,  dues  of  student  organizations,  or  year- 
book money  G.S.  115C^48  authorizes  the  school  board 
to  appoint  a  treasurer  for  each  school  that  handles  any  such 
special  funds.  A  school  treasurer  (not  the  principal)  must 
be  appointed  if  the  school  handles  $300  or  more  in  cash 
during  the  school  year.  The  treasurer  must  keep  complete 
records  of  the  moneys  and  report  to  the  administrative  unit's 
superintendent  and  finance  officer  as  they  or  the  board  of 
education  prescribes. 

The  board  of  education  has  two  options  for  handling 
these  funds.  It  may  require  that  all  funds  of  individual 
schools  be  deposited  with  and  accounted  for  by  the  school 
finance  officer,  or  it  may  permit  the  individual  school's 
treasurer  to  be  responsible  for  the  funds.  If  the  second  op- 
tion is  chosen,  funds  may  be  paid  only  on  checks  or  drafts 
signed  by  the  principal  and  the  treasurer.  Funds  must  be 
deposited  in  an  official  depository  daily  unless  the  board 
approves  a  policy  requiring  deposit  only  when  the  moneys 
on  hand  amount  to  as  much  as  $250.  But  in  any  event, 
a  deposit  must  be  made  on  the  last  business  day  of  the 
month. 

The  board  of  education  is  authorized  to  transfer  funds 
that  have  been  credited  to  the  account  of  a  student  organi- 
zation to  some  schoolwide  use.  The  principal  should  not 
do  so  in  the  absence  of  board  direction,  and  boards  should 
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not  permit  this  type  of  transfer  without  the  student  organi- 
zation's prior  consent.'*' 

The  local  school  board  is  also  responsible  for  deter- 
mining the  use  of  interest  generated  by  special  funds  that 
have  been  deposited  in  interest-bearing  accounts.  Interest 
may  be  credited  to  the  school  in  lieu  of  any  other  service 
charge  for  bookkeeping  expenses  if  the  amount  of  interest 
is  reasonably  related  to  the  cost  of  these  expenses.  The 
interest  may  be  credited  to  the  individual  organizations."^ 

As  a  general  rule,  principals  and  other  faculty  advisers 
to  school  clubs  should  recognize  that  their  role  in  the 
management,  supervision,  and  control  of  club  ftinds  is  simi- 
lar to  that  of  a  trustee.  If  a  club  raises  money  for  a  specif- 
ic purpose  and  that  purpose  is  not  unlawful  or  in  violation 
of  public  or  school  board  policy,  the  principal  is  not  au- 
thorized to  prohibit  the  club's  expenditure  of  funds,  even 
if  he  believes  the  funds  should  be  used  for  a  different 
purpose.*^ 

Deposits.  The  school  board  must  select  one  or  more 
banks,  savings  and  loan  associations,  or  trust  companies 
to  be  designated  as  the  official  depositories  of  the  school 
unit.*"  Except  for  investments  of  idle  cash  as  permitted  by 
G.S.  115C-443,  money  belonging  to  either  the  school  unit 
or  an  individual  school  may  be  deposited  only  in  an  offi- 
cial depository  or  with  the  school  finance  officer.  Deposits 
are  normally  made  on  a  daily  basis,  but  with  the  board's 
approval  they  need  be  made  only  when  the  moneys  on  hand 
amount  to  $250,  except  that  a  deposit  must  always  be  made 
on  the  last  business  day  of  the  month."' 

Investment  of  Idle  Cash.  When  there  is  a  cash 
balance  in  any  fund  held  by  the  school  unit,  the  cash  may 
be  either  deposited  at  interest  or  invested."*  But  die  school 
unit  may  invest  only  moneys  it  has  actually  received.  For 
example,  any  investment  of  county  moneys  allocated  to  the 
school  unit  is  the  responsibility  of  the  county  finance  officer 
until  the  county  has  actually  transferred  those  moneys  to 
the  school  finance  officer. 

The  school  finance  officer  is  responsible  for  manag- 
ing the  school's  investments,  but  he  must  comply  with  any 
directions  or  restrictions  imposed  by  the  school  board.  If 
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cash  is  deposited  at  interest  in  a  bank,  savings  and  loan 
association,  or  trust  company,  the  money  must  be  secured 
by  deposit  insurance  or  some  other  proper  form  of  secu- 
rity. If  the  cash  is  invested,  it  may  be  invested  only  in  the 
classes  of  securities  described  in  G.S.  115C-443. 

The  school  board  has  broad  discretion  regarding  the 
expenditure  of  interest  earned  on  deposits  and  investments, 
but  the  budget  act  imposes  an  important  limitation  on  that 
discretion.  Interest  may  be  credited  only  to  the  fund  whose 
cash  is  deposited  or  invested.  If  cash  from  several  funds 
is  combined  for  investment,  interest  must  be  prorated  and 
credited  to  those  funds  on  the  basis  of  the  amount  of  cash 
invested  from  each  fund. 

Bonding  of  Officers.  G.S.  1I5C-442  requires  all  per- 
sons who  normally  handle  public  school  money  to  be  bond- 
ed. The  school  finance  officer  has  the  primary 
responsibility  for  handling  the  school  unit's  money,  and 
he  must  give  a  true-accounting  and  faithful-performance 
bond.  The  school  board  sets  the  amount  of  the  bond  at 
between  $10,000  and  $250,000,  and  the  local  school  ad- 
ministrative unit  must  pay  the  premium.  With  respect  to 
state  funds,  the  State  Board  of  Education  provides  bond- 
ing for  the  appropriate  employees,  including  the  school 
finance  officer.  Finally,  treasurers  of  individual  schools  and 
other  persons  who  normally  handle  public  school  money 
must  give  a  true-accounting  bond;  the  local  school  adminis- 
trative unit  pays  the  premium. 

Annual  Audit.  To  insure  compliance  with  the  bud- 
get act  and  to  permit  interested  agencies  to  monitor  the 


financial  status  of  local  school  units,  each  local  unit  must 
have  its  accounts  and  the  accounts  of  the  individual  schools 
audited  annually."'  The  auditor  is  chosen  by  the  school 
board  but  must  be  a  certified  public  accountant  or  an 
accountant  certified  by  the  Local  Government  Commis- 
sion as  qualified  to  audit  local  government  accounts.  The 
auditor  reports  directly  to  the  school  board,  and  copies  of 
the  audit  report  are  filed  with  the  secretary  of  the  Local 
Government  Commission,  the  controller  of  the  State  Board 
of  Education,  the  board  of  education,  and  the  board  of 
county  commissioners.  Any  school  official  or  employee 
who  conceals,  falsifies,  or  refuses  to  deliver  records  or 
other  information,  with  an  intent  to  mislead  the  auditor 
or  to  impede  or  interfere  with  the  audit,  is  guilty  of  a  mis- 
demeanor. Upon  conviction  the  court  may  impose  a  fine 
of  not  more  than  $1,000  and/or  a  prison  sentence  for  not 
more  than  one  year. 

Reports  to  the  State  Board  of  Education.  The  State 
Board  of  Education  may  require  local  school  administra- 
tive units  to  make  any  additional  reports  about  the  finan- 
cial operafion  of  the  public  schools  that  the  board  deems 
advisable."*  I 
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Book  Review- 


Academics  in  Court 


by  George  R.  LaNoue  and  Barbara  A.  Lee 

Ann  Arbor,  Mich.:  University  of  Michigan  Press,  1987 


When  Congress  enacted  Title  VII  of  the  Civil  Rights 
Act  of  1964  outlawing  discrimination  on  race,  sex,  creed, 
color,  and  national  origin,  discrimination  in  employment 
was  rampant  and  obvious.  Title  VII  was  a  useful  tool  in 
addressing  the  blatant,  intentional  discrimination  practiced 
in  industry  and  commerce  at  that  time.  However,  Title  VII 
originally  exempted  educational  institutions  from  its  scope, 
and  it  was  not  until  the  Equal  Opportunity  Act  of  1972  was 
passed  that  these  institutions  were  made  liable  for  discrimi- 
nation in  employment. 

Today  employment  discrimination  still  exists  at  all  lev- 
els, but  discrimination  at  the  professional  level  is  especially 
difficult  to  prove.  Employers  of  professionals  rarely  are 
so  foolish  as  to  indicate  a  clear  intention  to  discriminate. 
Indeed,  the  realm  of  academia  is  perhaps  the  most  difficult 
employment  setting  in  which  to  prove  discrimination.  The 
problems  of  applying  a  statute  originally  designed  to  redress 
jdiscrimination  in  the  factory  to  a  worid  in  which  standards 
for  employment  decisions  range  from  the  vague  to  the 
nonexistent  have  been  well  chronicled  by  law  review 
writers.'  In  Academics  in  Court,  however,  LaNoue  and  Lee 
attempt  the  first  comprehensive  study  of  employment  dis- 
crimination litigation  in  the  university  setting. 

The  authors  state  that  their  purpose  in  researching  and 
writing  this  book  was  to  study  the  impact  of  the  litigation 
process  on  both  the  winning  and  the  losing  parties.  Thus 
this  work  is  more  than  a  simple  win/lose  scorecard 
(although  it  contains  such  data).  Their  approach  is  both 
useful  and  eminently  readable.  Five  real  cases  are  examined 
in  depth  in  order  to  represent  the  types  of  issues,  plain- 
tiffs, defendant  institutions,  and  judicial  outcomes  involved 
in  employment  discrimination  litigation  at  the  university 
level.  Whether  the  five  cases  chosen  typify  the  results  of 
this  type  of  litigation  is  unimportant,  for  all  five  are  of  the 
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type  that  could  occur  at  any  university.  The  authors  selected 
both  individual  and  class-action  cases  and  evaluated  both 
claims  in  which  the  plaintiff  prevailed  and  claims  in  which 
the  defendant  prevailed.  Ten  aspects  of  each  case  are 
analyzed:  (1)  the  triggering  incident;  (2)  the  plaintiffs 
perception  of  alleged  discrimination;  (3)  the  plaintiffs 
evaluation  of  the  problem  and  consultation  with  others  to 
determine  whether  to  proceed  and  how;  (4)  the  use  of 
internal  remedies,  such  as  grievance  procedures;  (5)  the 
decision  whether  to  settle  or  go  to  trial;  (6)  preparation 
for  trial;  (7)  pretrial  impact  on  the  parties;  (8)  impact  of 
the  trial  itself;  (9)  the  effect  of  the  court's  decision  on  the 
parties;  and  (10)  posttrial  effects. 

Apart  from  its  utility  as  a  scholarly  review  of  the  cur- 
rent status  of  Title  VII  litigation  in  the  university  context, 
the  book  paints  a  compelling  portrait  of  the  people  involved 
in  the  cases.  Irrespective  of  one's  sentiments  about  the 
merits  of  the  complaint  in  Liberman  v.  Gant,  for  exam- 
ple, one  cannot  deny  the  impact  of  reading  Ms.  Liberman's 
declaration  of  personal  bankruptcy  after  losing  her  com- 
plaint because  she  could  not  pay  the  $25,(X)0  in  court  costs 
assessed  against  her.  Indeed,  the  book  is  candid  in  apprais- 
ing the  extreme  human  cost  (not  to  mention  the  legal  fees) 
of  litigation  on  all  parties.  And  although  the  book  chroni- 
cles plaintiffs'  successes  as  well  as  failures,  the  only  con- 
clusion to  be  drawn  from  this  study  is  that  a  Title  Vn  action 
to  contest  the  denial  of  tenure  is  not  one  to  be  undertaken 
lightly.  The  detailing  of  what  the  authors  term  "the  gap 
between  the  printed  opinion  and  social  reality"  is  perhaps 
the  book's  most  important  contribution. 

LaNoue  and  Lee  have  written  a  book  useful  to  both 
lawyers  and  laymen  interested  in  the  question  of  employ- 
ment discrimination  at  the  professional  level.  Those  who 
work  in  public  education,  whether  at  the  elementary  school 
or  in  the  university  department,  will  benefit  from  reading 
this  work,  for  it  examines  the  unique  environment  in  which 
professional  teachers  and  administrators  must  function. 
Although  the  book's  research  conclusions  are  not 
surprising— that  the  litigation  process  is  time  consuming 
and  costly  and  has  a  negative  effect  on  most  parties— this 
volume  nonetheless  provides  an  excellent  starting  point  for 
informed  discussion  of  the  social  and  economic  conse- 
quences to  society  of  our  increasingly  litigious  world.— 
Stephen  Allred 
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COURT  WILL  NOT  ORDER  STATE  TO  FUND 
REMEDIAL  AND  COMPENSATORY  PROGRAMS 
IN  UNITARY  SCHOOL  SYSTEM.  School  Board  of 
Richmond  v.  Baliles,  829  F.2d  546  (4th  Cir.  1987). 

Facts:  Litigation  involving  the  desegregation  of  the 
Richmond,  Virginia,  public  schools  began  in  1961  when 
individual  plaintiffs  (students  and  parents)  sued  the  School 
Board  of  Richmond.  In  a  series  of  decisions  the  defendants 
(the  school  board  and  certain  state  officials)  were  ordered 
to  implement  a  desegregation  plan.  In  1984  the  board 
became  a  plaintiff  in  a  suit  against  the  state  defendants  and 
the  governor  of  Virginia  in  which  it  was  alleged  that  the 
state  had  not  eradicated  the  vestiges  of  segregation  in  the 
Richmond  public  school  system  (RPS)  and  was  constitu- 
tionally obligated  to  do  so.  As  a  remedy,  the  board  asked 
the  court  to  order  the  state  to  fiind  remedial  and  compen- 
satory programs.  The  individual  plaintiffs  filed  an  amended 
complaint  seeking  a  similar  remedy.  The  district  court  ruled 
in  favor  of  the  defendants.  The  school  board  appealed, 
although  the  individual  plaindffs  did  not. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed and  denied  the  request  for  additional  state  funds 
for  RPS's  remedial  programs.  The  appeals  court  agreed 
with  the  district  court  that  RPS  is  now  a  unitary  system 
and  that  the  state's  liability  in  a  desegregation  suit  ends 
when  a  school  district  is  declared  unitary  (that  is,  when 
the  court  finds  that  the  vestiges  of  state-mandated  segre- 
gation have  been  eliminated).  The  school  board  failed  to 
prove  that  racial  isolation  or  educational  deprivation  in  RPS 
was  a  result  of  impermissible  state  action. 

The  court  first  resolved  the  issue  of  whether,  because 
the  individual  plaintiffs  did  not  appeal,  the  school  board 
had  standing  (that  is,  whether  it  was  a  proper  party  to  bring 
the  appeal).  The  court  found  three  reasons  why  the  board 
did  have  standing.  (1)  The  board  had  previously  been  ac- 
corded standing  to  sue  on  behalf  of  the  students  in  this  case. 
(2)  The  board  alleged  that  the  state's  failure  to  eliminate 
the  vestiges  of  state-imposed  segregation  impeded  the 


board's  ability  to  meet  its  own  responsibility  to  redress  the 
effects  of  segregation  in  the  schools.  (3)  The  board  alleged 
that  it  suffered  direct  economic  injury  (that  is,  it  had  had 
to  make  large  expenditures  for  compensatory  education  and 
other  services)  because  of  the  state's  conduct. 

The  court  then  reviewed  the  law  relating  to  the  bur- 
den of  proof  in  a  school  desegregation  case.  In  an  illegal- 
ly segregated  school  system  the  plaintiffs  are  entitled  to 
the  presumption  that  disparities  in  smdent  body  composi- 
tion or  in  school  operations  are  caused  by  segregation,  and 
the  burden  of  proving  otherwise  rests  on  the  defendants. 
This  presumption  ends  once  the  school  system  becomes/ 
unitary.  Because  RPS  is  a  unitary  system,  the  plaintiff  board 
has  the  burden  of  proving  that  there  are  vestiges  of  state- 
mandated  segregation  that  are  appropriately  remediable  by 
the  state  defendants.  The  court  said  that  the  board  had  not 
met  this  burden. 

In  determining  that  RPS  is  unitary,  the  court  relied  on 
the  test  for  such  determinations  that  was  set  out  in  Green  v. 
County  School  Board,  391  U.S.  430  (1968).  Under  that 
test  a  school  district  achieves  unitary  status  when  there  is 
no  longer  any  racial  discrimination  in  the  school  with  regard 
to  faculty,  staff,  transportation,  extracurricular  activities, 
and  pupil  assignment.  The  school  board  conceded  that  there 
is  no  intentional  discrimination  in  RPS  in  these  six  areas 
or  in  such  analogous  areas  as  board  appointments,  com- 
pensation, curriculum,  or  school  location.  But  it  asked  the 
court  to  consider  other  fectors,  such  as  comparative  dropout 
rates,  graduation  rates,  and  scores  on  standardized  tests. 
The  court  left  open  the  possibility  that  in  some  circum- 
stances these  measures  might  appropriately  be  considered. 
In  this  case,  however,  even  if  these  fectors  were  used,  the 
facts  did  not  support  the  board's  position.  Instead,  improve- 
ments in  RPS's  retention,  dropout,  and  graduation  rates 
indicate  that  efforts  to  eliminate  the  effects  of  segregation  >- 
have  succeeded.  ^ 

The  board  contended  that  racial  isolation  and  educa- 
tional deprivation  in  RPS  are  vestiges  of  segregation.  Ac- 


knowledging  that  the  schools  are  racially  isolated,  the  court 
found  that  the  board  had  not  proved  that  this  isolation  re- 
sulted from  state  action.  The  court  approved  of  the  lower 
court's  decision  to  examine  only  deficiencies  alleged  to  exist 
within  RPS  itself.  This  limitation  is  proper  because  a  school 
desegregation  plan  cannot  remedy  general  societal  ills,  even 
when  they  affect  current  students.  In  the  court's  view 
"educational  deficiencies  that  resuU  from  problems  such 
as  poverty  are  best  remedied  by  programs  directed  toward 
eliminating  poverty,  not  by  indirect  solutions  through  school 
programs." 

FINDINGS  ON  TITLE  VD  CLAIMS  PRECLUDE 
NEW  TRIAL  OF  EPA  AND  ADEA  CLAIMS.  Ritter  v. 
Mount  St.  Mary's  College,  814  F.2d  986  (4th  Cir.  1987). 

Facts:  Madeline  Ritter,  hired  as  an  assistant  profes- 
sor of  education  by  Mount  St.  Mary's  College  in  1973,  was 
denied  tenure  in  1978  because  she  did  not  have  a  Ph.D. 
and  had  not  published.  In  1980  Ritter,  then  in  her  fifties, 
sued  the  college,  alleging  that  it  had  violated  Title  VII  of 
the  Civil  Rights  Act  of  1964,  the  Equal  Pay  Act  (EPA), 
and  the  Age  Discrimination  in  Employment  Act  (ADEA). 
The  district  court  dismissed  her  EPA  and  ADEA  claims. 
It  heard  the  Title  VII  claim  without  a  jury  because  that 
statute  does  not  permit  jury  trials. 

Ritter's  case  focused  on  the  school's  decision  in  1979 
to  grant  tenure  to  Dr.  John  Popenfus,  who  replaced  her. 
Ritter  contended  that  he  was  no  better  qualified  than  she 
was.  The  court  concluded  that  her  replacement  was  clear- 
ly more  qualified  and  ruled  for  the  college. 

Ritter  appealed.  The  Court  of  Appeals  for  the  Fourth 
Circuit  reversed  the  dismissal  of  her  EPA  and  ADEA  claims 
and  remanded  them  to  the  district  court.  The  district  court 
refused  to  hold  a  jury  trial  on  the  claims,  although  EPA 
and  ADEA  permit  such  trials.  Instead,  the  court  relied  on 
its  earlier  finding  of  superior  credentials  for  Popenfus  to 
rule  in  favor  of  the  college.  Ritter  appealed. 

Holding:  The  court  of  appeals  affirmed,  saying,  "One 
trial  of  common  facts  is  enough."  Conceding  that  Ritter 
would  have  received  a  jury  trial  on  the  qualification  issue 
had  the  lower  court  not  erroneously  dismissed  her  EPA 
and  ADEA  claims,  it  held  that  the  trial  judge's  determi- 
nation on  her  credentials  under  the  Title  Vn  claim  pre- 
cluded a  new  trial.  Because  job  qualification  was  a  critical 
issue  in  all  three  acts,  the  decision  on  Ritter's  qualifica- 
tion under  Title  Vn  was  binding  on  the  EPA  and  ADEA 
claims. 

The  court  also  ruled  that  it  was  permissible  to  com- 
pare Ritter's  and  Popenflis's  qualifications.  The  EPA  makes 
any  pay  differential  between  men  and  women  who  perform 
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equal  work  illegal  unless  the  salary  difference  is  based  on 
a  factor  other  dian  gender.  Superior  job  quahfication  is 
one  such  factor.— Jennifer  Tumer-Egner 

Ms.  Turner-Egner  is  a  third-year  law  student  at  UNC-Chapel  Hill.  She  is 
also  a  law  clerk  at  the  Institute  of  Government. 

LAWSUIT  CHALLENGING  PRINCIPAL'S  DECI- 
SION TO  BAN  THE  USE  OF  CONFEDERATE  SYM- 
BOL AS  THE  SCHOOL  LOGO  SHOULD  NOT  HAVE 
BEEN  DISMISSED  AS  FRIVOLOUS.  Crosby  v.  Hol- 
singer,  816  F2d  162  (4th  Cir.  1987). 

Facts:  For  approximately  fifty  years  the  Fairfax  (Vir- 
ginia) High  School's  logo  was  a  Confederate  flag  and  a 
caricature  figure  of  "Johnny  Reb."  Apparentiy  no  disrup- 
tion or  violence  had  ever  resulted  from  use  of  the  logo, 
but  black  students  disliked  its  connotations.  In  1986  Har- 
ry Holsinger,  the  principal,  banned  the  logo  and  said  that 
a  new  logo  could  not  refer  to  Confederate  soldiers.  A  group 
of  parents  and  students  sued  the  principal  in  federal  court, 
seeking  an  injunction  to  block  the  change.  The  plaintiffs 
claimed  that  the  ban  on  use  of  the  logo  violated  the  First 
and  Fourteenth  amendments.  The  court  dismissed  their 
lawsuit  on  the  ground  that  it  was  "frivolous"  and  awarded 
the  defendants  $1,800  in  attorney's  fees.  The  plaintiffs 
appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
reversed.  It  did  not  reach  the  merits  of  the  case  but  ruled 
only  that  the  plaintiffs  were  entitled  to  proceed  with  the 
lawsuit.  The  court  explained  diat  before  a  federal  lawsuit 
is  properly  dismissed  as  frivolous,  "the  action  must  be 
clearly  foreclosed  by  authoritative  precedent  or  must  have 
such  a  tenuous  connection  with  a  federal  question  that  no 
possible  facts  would  entitle  the  plaintiff  to  relief."  When 
there  is  any  plausible  legal  foundation  to  support  the  plain- 
tiffs claim,  dismissal  on  this  ground  is  improper.  In  this 
case  the  stringent  prerequisites  for  a  finding  of  frivolous- 
ness  were  not  met.  Neither  the  principal  nor  the  district 
court  had  presented  any  earlier  decisions  completely  fore- 
closing the  claim.  Furthermore,  there  was  at  least  a  pos- 
sibility that  the  plaintiffs  would  prevail  because  some  cases 
indicated  that  in  some  circumstances  Confederate  symbols 
are  protected  by  the  First  Amendment.— 7.7! -£. 

USE  OF  TEXTBOOKS  DOES  NOT  ESTABLISH  A 
RELIGION.  Smith  v.  Board  of  School  Commissioners, 
8Z7  F.2d  684  (11th  Cir  1987). 

Facts:  In  a  class  action  brought  in  federal  district  court, 
parents  in  Mobile  County,  Alabama,  argued  that  certain 
home  economics,  social  studies,  and  history  textbooks  on 
the  state-approved  textbook  list  that  had  been  selected  for 
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use  in  the  county  school  system  violated  the  First  Amend- 
ment. The  parents  claimed  that  the  books  promoted  the 
religion  of  secular  humanism  and  inhibited  theistic  faiths. 

The  court  enjoined  the  use  of  forty-four  of  the  text- 
books, holding  that  their  use  in  public  schools  violated  the 
establishment  clause  of  the  First  Amendment  (see  School 
Law  Bulletin  18  [Summer  1987]:  43).  The  Alabama  State 
Board  of  Education  appealed. 

Holding:  The  United  States  Court  of  Appeals  for  the 
Eleventh  Circuit  reversed  because  no  unconstitutional  es- 
tablishment of  religion  had  resulted  from  use  of  the  books. 
The  court  ruled  that  even  if  secular  humanism  is  a  religion 
(an  issue  it  did  not  decide),  use  of  the  textbooks  does  not 
violate  the  establishment  clause.  The  court  considered 
whether  use  of  the  books  passed  the  classic  three-part  test 
of  constitutionality  under  the  First  Amendment.  It  noted 
that  (1)  no  religious  purpose  was  being  served  in  the  adop- 
tion of  the  books  and  that  (2)  there  was  no  excessive  govern- 
ment entanglement  in  religion  in  their  use.  The  court  then 
considered  whether  (3)  use  of  the  books  had  the  primary 
effect  of  either  advancing  or  inhibiting  religion.  If  these 
books  conveyed  a  message  of  government  endorsement  or 
disapproval  of  religion  (even  if  this  was  not  the  govern- 
ment's purpose),  then  their  use  would  violate  the  estab- 
lishment clause.  But  the  court  concluded  these  books  did 
not  convey  such  a  message.  Use  of  the  books  had  the 
primary  effect  of  conveying  information  that  was  essentially 
neutral  in  its  religious  content.  The  court  explained  that 
government  action  that  merely  accommodates  religion,  or 
that  confers  a  remote  or  incidental  benefit  on  a  religion, 
or  that  has  an  effect  that  happens  to  coincide  or  harmonize 
with  the  tenets  of  a  certain  religion  does  not  violate  the 
establishment  clause.  Although  the  textbooks  contained 
ideas  consistent  with  secular  humanism,  such  consistency 
was  not  an  unconstitutional  advancement  of  religion. 

The  district  court  had  enjoined  the  use  of  the  history 
and  social  studies  books  because  they  omitted  references 
to  the  importance  of  religion  in  American  history  and 
society.  The  appeals  court  did  not  agree  that  the  omissions 
violated  the  establishment  clause;  there  was  no  evidence 
that  the  books  constituted  an  advancement  of  secular 
humanism  or  an  active  hostility  toward  theistic  religion. 
Instead,  the  court  found  that  the  primary  effect  of  the  text- 
books was  consistent  with  the  secular  purpose  for  which 
they  were  chosen.— J.T.-E. 

MERE  EXPOSURE  TO  ffiEAS  AT  VARIANCE  WITH 
RELIGIOUS  BELIEFS  IS  NOT  A  BURDEN  ON  THE 
FREE  EXERCISE  OF  RELIGION.  Mozert  v.  Hawkins 
County  Board  of  Education,  STI  F2d  1058  (6th  Cir.  1987). 
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Facts:  Fundamentalist  parents  and  students  in  Hawkins' 
County,  Tennessee,  challenged  the  board  of  education's 
adoption  in  1983  of  the  Holt.  Rinehart  and  Winston  basic- 
reading  series  (the  Holt  series)  for  use  in  grades  1  through 
8.  The  parents  objected  to  certain  themes  in  the  readers- 
including  discussions  of  evolution  and  mental  telepathy  and 
biographies  of  women  recognized  for  achievements  out- 
side of  the  home— and  alleged  that  the  books  might  in- 
fluence their  children  to  adopt  philosophies  they  considered 
to  be  anti-Christian.  Because  the  cumulative  effect  of  ex- 
posure to  these  objectionable  themes  offended  their  relig- 
ious beliefs,  they  contended  that  requiring  students  to  read 
and  discuss  the  books  interfered  with  the  free  exercise  of 
their  religion. 

When  the  students  were  suspended  from  school  for 
not  reading  the  books,  several  parents  withdrew  their  chil- 
dren from  public  schools  and  sent  them  to  private  fun- 
damentalist schools.  The  parents  sued  school  officials, 
alleging  that  requiring  students  to  use  the  offensive  books 
violated  the  First  Amendment.  The  plaintiffs  sought 
damages  for  the  expenses  of  private  schooling  and  an  or- 
der requiring  the  school  system  to  accommodate  their  re- 
ligious beliefs  by  providing  alternative  reading  instruction 
to  their  children.  i 

The  district  court  held  that  the  plaintiffs'  constitutional 
rights  had  been  violated.  By  requiring  students  to  read 
materials  that  offended  their  sincerely  held  religious  be- 
liefs, the  board  of  education  had  infringed  on  the  free  ex- 
ercise of  their  religion.  This  infringement,  furthermore, 
was  not  justified  by  the  board's  interest  in  maintaining  a 
uniform  reading  curriculum.  The  district  judge  ordered  the 
board  to  excuse  the  plaintiff  students  from  reading  the  Holt 
series  and  awarded  damages  of  $51,531  (see  School  Law 
Bulletin  18  [Spring  1987]:  37).  The  board  of  education 
appealed. 

Holding:  The  Sixth  Circuit  Court  of  Appeals  reversed, 
ruling  that  the  free  exercise  clause  of  the  First  Amendment 
had  not  been  violated.  The  court  considered  whether  the 
board's  actions  burdened  die  free  exercise  of  the  plaintiffs' 
religion.  Previous  cases  in  which  such  a  burden  had  been 
found  (and  one  on  which  the  lower  court  had  erroneously 
relied)  involved  some  form  of  compulsion  to  do  an  act  that 
violated  religious  beliefs— for  example,  working  on  the  Sab- 
bath, or  producing  armaments,  or  giving  up  government 
benefits.  In  this  case,  however,  the  court  found  no  equiva- 
lent burden.  Students  were  not  required  to  believe  or  other- 
wise affirm  objectionable  passages  in  the  books;  they  were  / 
merely  required  to  read  and  discuss  them.  Mere  exposure\ 
to  ideas  at  variance  with  their  religious  convictions  is  very 
different  from  compulsion  to  affirm  these  ideas  or  to  deny 
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their  own  beliefs.  "[G]ovemmental  compulsion  either  to 
do  or  refrain  from  doing  an  act  forbidden  or  required  by 
one's  religion,  or  to  affirm  or  disavow  a  belief  forbidden 
or  required  by  one's  religion,  is  the  evil  prohibited  by  the 
Free  Exercise  Clause." 

The  court  emphasized  that  the  students  were  not  asked 
to  engage  in  conduct  forbidden  by  their  religion.  The  plain- 
tiffs' only  fear  was  that  "reading  the  Holt  series  'could' 
or  'might'  lead  the  students  to  come  to  conclusions  that 
were  contrary  to  the  teachings  of  their  .  .  .  religious  be- 
liefs." Such  exposure  to  objectionable  ideas,  absent  any 
compulsion  by  school  authorities  to  accept  them,  is  not 
a  burden  on  the  free  exercise  of  the  religion  within  the 
meaning  of  the  constitution. 

Once  this  issue  was  resolved  the  court  had  no  need 
to  consider  whether  the  state's  compelling  interest  in  edu- 
cation justified  use  of  the  Holt  series  in  a  uniform  reading 
program  or  whether  the  award  of  damages  violated  the 
establishment  clause. 

A  concurring  opinion  stated  that  being  forced  to  study 
the  books  was  "conduct"  contrary  to  the  students'  relig- 
ious beliefs  and  could  be  a  burden  on  their  free  exercise 
of  religion.  But  it  agreed  with  the  decision  because,  under 
current  law,  the  school  board  had  the  authority  to  require 
any  curriculum  as  long  as  it  did  not  violate  the  establish- 
ment clause.  Any  change  in  the  expansion  of  the  religious 
liberties  of  pupils  and  parents  should  come  from  the  United 
States  Supreme  Court. 

Another  concurring  opinion  said  that  if  there  were  a 
burden  on  the  students'  free  exercise  rights,  it  would  be 
justified.  The  state  has  a  compelling  interest  (a)  in  teach- 
ing students  about  complex  and  controversial  issues  in  or- 
der to  prepare  them  for  citizenship  and  self-government, 
(b)  in  avoiding  dismption  to  the  classroom,  and  (c)  in  avoid- 
ing religious  divisiveness.— /Z-f. 

FORMER  STUDENT  HAS  NO  STANDING  TO 
CLAIM  REIMBURSEMENT  OF  MONEYS  PAID  BY 
OTHERS  FOR  HER  SPECIAL  EDUCATION.  Shook 
V.  Gaston  County  Board  of  Education.  No.  C-C-86-555-M, 
(W.D.N.C,  Charlotte  Division.  August  17,  1987). 

Facts:  On  December  8,  1986,  Karen  Leigh  Shook,  a 
mentally  retarded  and  emotionally  disturbed  twenty-year- 
old  woman,  acting  through  her  guardian  ad  litem,  sued 
the  Gaston  County  (North  Carolina)  Board  of  Education, 
seeking  reimbursement  of  educational  expenses.  As  a 
handicapped  student  Shook  had  been  entitled  to  a  free  ap- 
propriate public  education  under  the  Education  of  the 
Handicapped  Act  (EHA)  and  state  law.  After  Shock's  doc- 
tors recommended  in  1980  that  she  be  placed  at  the  Brown 
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Schools  in  Texas,  her  parents  asked  the  board  of  educa- 
tion to  pay  for  that  placement.  By  August,  1982.  the  board 
had  notified  Shock's  parents  that  it  would  not  pay  for  the 
Texas  placement.  Nonetheless,  her  parents  sent  her  to  the 
Brown  Schools. 

hi  this  case  Shook  alleged  that  she  was  entitled  to  reim- 
bursement of  approximately  $104,000  (of  which  approxi- 
mately $40.(XX)  was  paid  by  her  parents  and  approximately 
S64.000  by  Pilot  Life  Insurance  Company)  for  her  special 
education  at  the  Brown  Schools. 

The  Gaston  County  Board  of  Education  and  the  State 
Board  of  Education,  a  third-party  defendant,  filed  a  mo- 
tion for  summary  judgment  (a  motion  to  decide  the  case 
before  trial),  asserting  that  the  claim  was  barred  by  the 
statute  of  limitations.  (Summary  judgment  is  appropriate 
only  when  the  material  facts  are  not  disputed  and  the  mov- 
ing party  is  entitled  to  judgment  as  a  maner  of  law.)  The 
board  asserted  that  the  applicable  statute  of  limitations  for 
actions  arising  in  North  CaroUna  under  EHA  was  the  three- 
year  period  provided  by  G.S.  1-52(2).  The  complaint  in 
this  lawsuit  was  filed  on  December  8,  1986,  more  than  three 
years  after  the  board's  refusal  to  pay  in  August,  1982. 

Shook  did  not  dispute  that  the  last  action  by  the  defen- 
dants entitling  her  to  relief  occurred  in  August,  1982. 
However,  she  claimed  that  the  statute  of  limitations  was 
tolled  (temporarily  stopped)  by  G.S.  l-17(a)  because  of  her 
minority  and  her  incompetency. 

Holding:  The  court  agreed  with  the  plaintiff  that  G.S. 
l-17(a)  tolls  the  running  of  the  statute  of  limitations  for 
minors  (under  the  age  of  eighteen)  and  insane  persons. 
Shook  had  three  years  in  which  to  file  this  suit  after  her 
disability  was  removed  or  after  the  appointment  of  a  legal 
guardian.  Her  claim  was  not  barred  by  the  statute  of  limi- 
tations because  less  than  three  years  had  elapsed  since  the 
appointment  of  her  guardian  ad  litem  and  since  the  date 
she  turned  eighteen. 

But  the  court  ruled  for  the  defendants  because  it  found 
that  Shook  had  no  standing  to  seek  reimbursement  from 
the  board  of  education  for  moneys  paid  for  her  education 
by  her  parents  and  Pilot  Life  Insurance  Company.  (Stand- 
ing is  a  requirement  that  the  plaintiff  in  a  lawsuit  has  ac- 
tually been  injured  or  threatened  with  injury  by  the 
governmental  action  complained  of  in  the  suit.  It  focuses 
on  whether  the  litigant  is  the  proper  party  to  bring  the 
lawsuit.)  Shook  herself  had  suffered  no  loss  or  injury.  She 
did  not  allege  that  she  spent  any  of  her  own  money  on  her 
education  or  that  she  had  not  received  an  appropriate  edu- 
cation by  reason  of  the  board's  refiisal  to  reimburse  her 
parents  or  Pilot  Life.  Shock's  theory  was  that  if  her  par- 
ents and  Pilot  Life  were  reimbursed,  the  funds  could  be 
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used  to  provide  her  with  additional  educational  benefits. 
But  the  court  said  that  how  her  parents  and  Pilot  Life  may 
or  may  not  spend  money  in  the  future  was  not  relevant  to 
whether  she  suffered  an  injury  in  the  past. 

Although  her  parents  and  the  company  might  have  al- 
leged injury  that  perhaps  would  have  entided  them  to  reim- 
bureement  of  educational  expenses,  their  claims  were 
barred  by  the  statute  of  limitations. 

IF  A  BOARD  OF  COUNTY  COMMISSIONERS 
DOES  NOT  LEVY  THE  SUPPLEMENTAL  TAX  AT 
THE  RATE  REQUESTED  BY  THE  BOARD  OF  EDU- 
CATION, THE  BOARD  OF  EDUCATION  MAY 
CHALLENGE  THAT  DECISION  ONLY  UNDER  G.S. 
115C-43L  Unpublished  Attorney  General's  Opinion,  May 
6,  1987. 

Question:  When  a  board  of  education  requests  the  levy 
of  the  voted  supplemental  school  tax  at  a  specific  rate  and 
the  board  of  county  commissioners  declines  to  levy  that 
tax  at  that  rate,  what  recourse  does  the  board  of  education 
have? 

Opinion:  The  board  of  education's  recourse  is  under 
G.S.  115C-431.  Local  school  boards  submit  their  budget 
requests  to  the  board  of  county  commissioners  each  year, 
and  for  purposes  of  the  budget  request,  a  request  to  levy 
supplemental  taxes  is  included  as  a  part  of  the  local  cur- 
rent expense  fund  budget.  When  a  board  of  county  com- 
missioners does  not  approve  the  local  current  expense  budg- 
et request,  die  board  of  education  may  contest  the  com- 
missioners' decision  by  using  G.S.  115C-431  if  the  school 
board  believes  that  appropriate  grounds  exist.  Any  dispute 
regarding  the  rate  of  supplementary  taxes  would  be  resolved 
dirough  the  same  process  that  applies  generally  to  disputes 
concerning  the  local  current  expense  budget. 

BOARDS  OF  EDUCATION  PROCEDURES  MAY 
PERMIT  OR  PROHIBIT  BOARD  MEMBERS  FROM 
ABCTAEVING  ON  MATTERS  BEFORE  THE  BOARD. 

Unpublished  Attorney  General's  Opinion,  May  7,  1987. 

Question:  May  a  member  of  a  local  board  of  educa- 
tion abstain  from  voting  on  matters  before  the  board? 

Opinion:  Whether  a  board  member  may  abstain  de- 
pends on  the  procedures  adopted  by  the  local  board  of  edu- 
cation. Public  bodies  have  the  power  to  adopt  and  enforce 
their  own  governing  procedures  in  the  absence  of  contrary 
legislation.  Although  the  General  Assembly  has  prohib- 
ited members  of  boards  of  city  councils  and  county  com- 
missioners from  declining  to  vote  on  matters  that  do  not 
involve  their  own  fmancial  interest  or  official  conduct,  there 
is  no  comparable  legislation  for  members  of  local  boards 


of  education.  Therefore,  pursuant  to  G.S.  115C-36,  local  f  ' 
boards  may  adopt  procedures  either  permitting  or  prohibit- 
ing board  members  from  abstaining  on  matters  before  the 
board.  If  a  board  does  not  adopt  a  specific  rule,  Robert's 
Rules  of  Order,  which  permit  abstention,  are  generally  held 
to  apply.  In  the  absence  of  a  contrary  rule  or  unless  the 
matter  concerns  the  member's  own  financial  interest,  an 
abstention  is  generally  counted  as  an  affirmative  vote. 

A  PRINCIPAL  HAS  AUTHORITY  TO  CHANGE  A 
STUDENT'S  COURSE  GRADE  WITHOUT  THE 
AGREEMENT  OF  THE  CLASSROOM  TEACHER, 
BUT  ONLY  IN  EXCEPTIONAL  CIRCUMSTANCES. 

Unpublished  Attorney  General's  Opinion,  September  14, 
1987. 

Question:  Is  a  principal  authorized  to  change  a  stu- 
dent's course  grade  without  the  concurrence  of  the  teacher 
who  gave  the  grade? 

Opinion:  A  principal  has  this  authority,  and  it  is  the 
local  school  board's  responsibility  to  develop  guidelines 
to  ensure  that  the  power  is  exercised  cautiously  and  only 
in  the  most  extraordinary  circumstances.  A  principal's 
authority  and  duty  to  grade  and  classify  pupils  and  to  su- 
pervise teachers  include  overseeing  the  giving  of  course  / 
grades  and,  in  appropriate  circumstances,  changing  a  grade.  ' 
Responsible  exercise  of  the  power  to  change  grades  requires 
respect  for  the  judgment  of  the  teacher  who  awarded  the 
grades  and  for  the  integrity  of  the  grading  process.  Gener- 
ally these  interests  will  be  protected  if  the  principal  con- 
fers with  the  teacher  and  changes  a  grade  only  if  he  or 
she  determines  that  the  grade  was  awarded  arbitrarily  and 
capriciously— that  is,  the  grade  was  without  relation  to  the 
student's  performance,  was  awarded  for  reasons  unrelated 
to  the  grading  process,  or  was  awarded  contary  to  law  or 
school  board  policy. 

A  principal's  decision  to  change  a  grade  may  be  ap- 
pealed to  the  board  of  education  pursuant  to  G.S.  115C^5(c) 
or  reviewed  by  the  board  on  its  own  initiative. 

A  PUBLIC  SCHOOL  STUDENT  HAS  NO  RIGHT  TO 
ATTEND  A  PRIVATE  SCHOOL  FOR  PART  OF  THE 
SCHOOL  DAY,  BUT  A  LOCAL  BOARD  OF  EDUCA- 
TION MAY  PERMIT  A  STUDENT  TO  DO  SO.  Attor- 
ney General's  Opinion,  July  13,  1987. 

Question:  May  parents  withdraw  their  child  for  a 
portion  of  the  school  day  in  order  to  attend  a  private  school? 
Does  a  local  board  of  education  have  authority  to  release     . 
students  to  private  schools  on  a  part-time  basis?  I 

Opinion:  Parents  have  no  right  to  withdraw  a  child 
enrolled  in  public  school  from  school  for  part  of  the  day 
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in  order  to  attend  a  private  school.  But  a  local  board  of 
education  has  discretionary  authority  under  G.S.  115C^0 
to  release  students  from  school  for  a  part  of  the  school  day 
for  this  purpose.  For  compliance  with  G.S.  115C-378.  the 
compulsory  attendance  law,  a  student  may  be  released  only 
to  a  private  school  that  is  recognized  as  a  private  school 
by  the  Governor's  Office  pursuant  to  Article  38  of  G.S. 
Chapter  115C. 

The  decision  whether  to  release  a  student  is  essen- 
tially a  curriculum  decision,  and  public  school  authori- 
ties' power  to  make  curriculum  decisions  is  broad  and 
expansive.  Parents  and  students  generally  have  no  right  to 
substinjte  their  own  views  about  curriculum  for  those  of 
school  authorities.  In  certain  limited  circumstances  stu- 
dents have  a  constitutional  right  to  be  excused  from  some 
part  of  the  curriculum  when  participation  in  an  activity 
offends  their  religious  beliefs.  But  the  right  to  be  excused 
from  a  particular  class  on  religious  grounds  does  not  car- 
ry with  it  the  right  to  attend  a  private  school  for  part  of 
the  school  day.  A  board  that  chooses  to  deny  such 
permission  does  not  violate  the  constitutional  rights  of 
parents  or  students. 

A  board  that  grants  such  permission  should 
recognize— and  should  advise  parents— that  the  absence 
from  school  for  any  part  of  the  day  may  affect  the  student's 
academic  progress  because  the  student  may  not  receive  the 
instruction  required  for  promotion  or  graduation.  Local 
boards  have  no  authority  to  waive  curriculum,  promotion, 
and  graduation  requirements  established  by  the  General 
Assembly  or  the  State  Board  of  Education. 

A  board's  authority  to  release  a  student  for  part  of  the 
day  in  no  way  changes  the  board's  responsibility  to  pro- 
vide an  appropriate  education  to  a  handicapped  child.  If 
the  school  board  is  not  providing  a  handicapped  child  with 
an  appropriate  education  and  the  parents  place  the  child 
in  a  private  school,  the  school  system  may  be  liable  for 
the  costs  of  the  private  school. 


duty  to  vote  in  the  public  interest  rather  than  in  his  own 
interest.  At  such  times  the  employee  should  ask  the  board 
to  excuse  him  from  voting. 

Boards  of  county  commissioners  review  the  school 
board's  budget  request  and  allocate  funds  to  the  school 
board  for  local  current  expense  (including  funds  for  sup- 
plies and  salary  supplements)  and  capital  outlay  (includ- 
ing buildings,  computers,  and  furniture).  Thus  a  school 
employee  who  is  also  a  county  commissioner  oversees  the 
amount  of  funds  allocated  to  his  employer,  the  board  of 
education,  and  may  indirectly  determine  the  level  of  his 
salary  and  the  type  and  amount  of  supplies  and  equipment 
available  to  him. 

Although  this  relationship  may  suggest  a  certain  in- 
compatibility of  office,  the  determination  of  which  offices 
are  incompatible  should  be  made  by  the  legislature.  Until 
and  unless  the  General  Assembly  acts  on  this  issue,  a  school 
employee  serving  as  county  commissioner  must  bear  in 
mind  that  his  duty  is  to  vote  in  the  public's  interest  as  he 
perceives  it,  not  in  his  own  interest.  Circumstances  when 
the  tension  between  the  school  employee's  interest  and  the 
public's  interest  would  be  heightened  include  specific  votes 
on  the  parts  of  a  budget  request  providing  salary  supple- 
ments and  specific  votes  on  other  parts  of  the  budget 
request  directly  relating  to  the  employee.  If  a  school 
employee  determines  that  his  personal  interest  supplants, 
or  might  appear  to  supplant,  the  public's  interest  in  a  given 
situation,  he  should  ask  to  be  excused  from  voting.  ■ 


A  SCHOOL  EMPLOYEE  WHO  IS  ALSO  A  COUNTY 
COMMISSIONER  MAY  VOTE  ON  THE  SCHOOL 
BOARD'S  BUDGET  REQUEST  AS  LONG  AS  HE  OR 
SHE  IS  VOTING  IN  THE  PUBLIC  INTEREST.  At 

tomey  General's  Opinion,  July  29,  1987. 

Question:  May  a  school  employee  who  is  also  a  mem- 
ber of  the  board  of  county  commissioners  vote  on  the  board 
of  education's  budget  request? 

Opinion:  A  school  employee  who  is  a  county  com- 
missioner is  not  automatically  prohibited  from  voting  on 
the  board  of  education's  budget  request.  But  there  may  be 
circumstances  when  the  employee's  vote  would  violate  his 
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